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Commission Reorganization 


By Honorase W. M. W. Spiawn, Chairman, 
The Interstate Commerce Commission. 


HE long-term program proposed by the President’s Committee, 
Chairman Splawn and Commissioners Eastman and Mahaffie, pro- 
vided for an amendment to Section 5 of the Interstate Commerce Act to 
broaden the powers of the Commission with respect to the pooling or 
division of railroad earnings or traffic, and to eliminate the old consolida- 
tion plan so as to permit the Commission to approve whatever unifications 
it finds will promote the public interest. It also contemplated a close 
relation of the Commission to the proposed Federal Transportation 
Authority in its planning and promotional activities to eliminate waste, 
to bring about consolidation or other unification of railroads, unification 
of terminal and other operations, and the coordination of rail, highway, 
and water transportation. There were also various proposals to extend 
the jurisdiction of the Commission to transportation by water and by air. 
Consideration of these matters necessarily leads to an examination 

of the organization of the Commission to determine whether it can readily 
assume the new duties. When it had only rail transportation to regulate, 
the Commission set up its organization along functional lines and 
developed it into the present form. As new duties were added, the exist- 
ing organization absorbed them. It was recognized that the Commission's 
powers were strictly regulatory and that the general principles under- 
lying and controlling its action in the public interest were the same 
under the law regardless of the matter regulated. It may be noted that 
these general principles are not changed when the regulatory functions 
of the government are extended to matters other than transportation. 
This has been re-emphasized by the United States Supreme Court in the 
recent case, Morgan v. The Umited States, 298 U. S. 468. That they are 
well understood is shown in the statutes governing regulation of carriers 
by motor truck and carriers by water, and in the recent act creating a 
Civil Aeronautics Authority for regulation of carriers by air. In all of 
these statutes the matters of public interest are clearly indicated. They 
are chiefly the necessity for the provision and preservation of adequate 
and properly financed facilities in each field of transportation, restraints 
upon unnecessary facilities through the device of certificates of public 
convenience and necessity, assurance of reasonable rates and freedom 
from unjust discrimination and undue prejudice, and safety of operation. 
The Commission has the responsibility to devise the machinery in its own 
organization to carry out these regulatory functions, and to adapt it to 
new duties as they arise. It does not necessarily follow that the Com- 
mission must provide entirely new instruments or duplicate old ones 
when a new form of transportation is handed over for regulation. _ 
The principles governing the granting or withholding in the public 
interest of certificates of public convenience and necessity, for example, 
are essentially the same regardless of the particular form of transporta- 
tion concerned. The principles which are applied to reach the ultimate 
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findings in any case that a rate, charge, or practice is unreasonable, do 
not differ with the particular form of carriage involved. Similarly, the 
reasons which may justify a finding that a rate, charge, or practice is 
unjustly discriminatory or unduly prejudicial do not differ in their 
essential aspects depending upon whether the transportation is by rail, 
by motor truck, by water, or by air. 

These considerations should determine the proper organization of a 
regulatory body charged with the duty of regulating more than one form 
of transportation. It seems to me that the internal organization in such 
ease should be developed so that the respective functions of regulation 
applicable alike to all agencies of transportation may be performed by 
single bureaus or sections, instead of all such functions being performed 
by separate sections each created to regulate a particular agency as a 
whole. 

The efficient operation, in the public interest, of such an organization 
would require some changes in method. At the present time the work 
of the Commission is carried on mostly through divisions of its members. 
Applications, in the nature of an appeal, may be made to the entire 
Commission for rehearing and reconsideration and all such appeals must 
be considered and passed upon by each commissioner. If the Interstate 
Commerce Act were amended so as to authorize the entry of final orders 
by a division, without appeal as of right to the entire Commission, but 
subject to review by the courts, the Commission could be reorganized 
along functional lines and divisions could be formed to carry out those 
functions more expeditiously. 

A functional form of organization of the type suggested could be 
established by creating three divisions, a general division, a finance 
division, and a rate division. 

The rate division, composed of seven members, would be assigned 
the regulation of rates for services by all transportation agencies over 
which the Commission may have jurisdiction, valuation for rate-making 
purposes of carrier properties and the divisions of joint rates between 
carriers, 

_ The finance division, composed of three members, would be as- 
signed all matters pertaining to certificates of public convenience and 
necessity, issuance of securities, and related matters. 

The general division, composed of three members, would have charge 
of general administration matters and would be assigned all matters not 
assigned to the rate and finance divisions. 

Under this plan there would be thirteen assignments for the eleven 
commissioners. The Chairman of the Commission would serve only on 
the general division and one Commissioner would devote practically all 
of his time to the finance division. 

Two Commissioners could be assigned both to the general division 
and to the finance division. When required by the amount of work the 
Chairman could assign to the finance division one or two Commissioners 
from the rate division. The Commission’s rules might provide for action 
by the entire Commission upon its own motion or upon reference by a 
division in any matter which the Commission would consider of com- 
manding national interest. 
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Such an organization would require a permanent Chairman who, 
while actively participating in the regulatory and other functions when 
necessary, would also have authority over procedure and the administra. 
tive work of the Commission and the various divisions. This Chairman 
could be appointed by the President as recommended by the Federal 
Coordinator of Transportation. He could be a member of the general 
division and be assigned duties such as those deseribed by the Federal 
Coordinator. The new Federal Transportation Authority could report 
through the general division and therefore through the Chairman and 
such division in most instances could dispose of all matters brought to the 
Commission by that Authority. A permanent Chairman, in the exercise 
of his authority over administration and procedure, would direct the 
work of the entire Commission, eliminate weaknesses in methods, and 
promote and institute efficient conduct of Commission business. He 
would form a more direct and intimate contact with the proposed Fed- 
eral Transportation Authority and aid greatly in coordinating its work 
with that of the Commission. 





“A Full Hearing” Before Administrative Agencies 
By WarrEN H. WaGNeEr! 
Chief Justice Hughes recently said: 


“The complexities of our modern life have brought into play rules of conduct 
which demand for their enforcement new machinery, and it results that a host 
of controversies as to public and private right are not being decided in courts. 
The multiplication of administrative agencies is the outstanding characteristic 
of our time. As | said some years ago, the demand for such agencies arises from 
‘a deepening conviction of the impotency of legislatures with respect to some of 
the most important departments of law making. Complaints must be heard, 
expert investigations conducted, complex situations deliberately and impartially 
analyzed, and legislative rules intelligently adapted to a myriad of instances 
falling within a general class.’ ”2 


Under the authority granted by statute to suspend or set aside an 
order of a Federal administrative body one of the questions frequently 
presented to the court is the regularity and validity of the proceeding 
before that body. All such matters are open to review.* 

When the administrative body acts within the authority conferred 
by the statute, its findings of fact are conclusive. However, if there 


1|..L.M.; Member of the Bars of Illinois, District of Columbia, and the Supreme 
Court of the United States; formerly Assistant Chief Examiner, Interstate Com- 
merce Commission; Chairman, Committee on Education for Practice, Association of 
Practitioners before the Interstate Commerce Commission. 

2 May 12, 1938, before the American Law Institute, Washington, D. C. 

3 Morgan v. United States, 298 U. S. 468, 477. : 

4“The Commission is the fact-finding body and the court examines the evidence 
not to make findings for the Commission, but to ascertain whether its findings are 
properly supported.” Florida v. United States, 282 U.S. 194, 208, 215. “In a ques 
tion of rate-making there is a strong presumption in favor of the conclusions reac 
by an experien administrative y after a full hearing.” (St. Joseph Stock 

ards Co. v. United States, 298 U.S. 38, 53) 
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has been any consequential irregularity in the proceeding, the court will 
set aside the order. Among such irregularities falls the question as to a 
“full hearing.’’ If the required ‘‘full hearing’’ has not been given, the 
injured party is entitled to prove the facts before the court and have the 
order of the administrative body set aside.1 Whether the hearing was 
adequate and fair is a matter ‘‘within the scope of judicial power.’’ Int. 
Com. Com. v. Louis. & Nash. R. R., 227 U. S. 88, 92. 

What constitutes ‘‘a full hearing’ before governmental adminis- 
trative agencies is a question which has frequently arisen heretofore, but 
has not received such wide general public notice as it has within the last 
few months. Its recent emphasis has grown out of certain proceedings 
before the Secretary of Agriculture, and before the National Labor Re- 
lations Board. 

In the Morgan Case the Supreme Court had before it two questions, 
the first of which was whether ‘‘the Secretary’s order was made without 
the hearing required by the statute.’’ In answering that question the 
court indicated the need for and method of applying administrative 
action as follows: 


“The first question goes to the very foundation of the action of administra- 
tive agencies entrusted by the Congress with broad control over activities which 
in their detail can not be dealt with directly by the legislature. The vast ex- 
pansion of this field of administrative regulation in response to the pressure of 
social needs is made possible under our system by adherence to the basic prin- 


ciples that the legislature shall appropriately determine the standards of admin- 
istrative action and that in administrative proceedings of a quasi-judicial char- 
acter the liberty and property of the citizen shall be protected by the 
rudimentary requirements of fair play. These demand ‘a fair and open hearing’ 
—essential alike to the legal validity of the administrative regulation and to the 
maintenance of public confidence in the value and soundness of this important 
governmental process. Such a hearing has been described as an ‘inexorable 
safeguard.’” Morgan v. U. S., 82 Adv. Ops. 758 


The Morgan and Mackay Cases Described 


In short, the facts in the Morgan Case were ihese: In 1933 the 
Secretary of Agriculture prescribed certain maximum charges coilectible 
by livestock commission men at the Kansas City stockyards. In 1936 the 
Supreme Court held that the lower court failed to give tie commission 
men opportunity to prove that they had not had tie fuli hearing re- 
quired by the statute ; and directed that the lower court should determine 
whether commission men had had a proper hearing. In the course of its 
opinion the Supreme Court pointed out that there appeared to be a ques- 
tion whether the Secretary, who entered the order, had heard or read the 


1 Morgan v. United States, 298 U. S. 468, 477. 

_?The Supreme Court goes beyond the term “full” hearing, and in some of its 
opinions refers to a “fair” hearing. Second Morgan decision—Morgan v. United 
States, 82 Adv. Ops. 761; Atchison, T. & S. F. Co. v. United States, 284 U. S. 248, 262. 
In the latter decision the court said: “In the discharge of its (the Commission’s) 
duty, a fair hearing is a fundamental requirement.” “The right of a fair and open 
Peden is one of the rudiments of fair play assumed to every litigant by the 

Ta 


Constitution as a minimal requirement.” Railroad Com. of Cal. v. Pacific G. 
& E. Co., 82 Adv. Ops. 330. 
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evidence or argument; that no proposed report (such as issued by ex- 
aminers of the Interstate Commerce Commission) had been rendered by 
an examiner or the one who heard the evidence upon basis of which the 
commission men could have been apprised of what issues they had to 
meet and which could have been argued before the Secretary. The court 
held however that a proposed report did not constitute a vital defect. 
(298 U. S. 468) On the second appeal, the Supreme Court held (on 
April 25, 1938) that the findings of fact necessary to sustain the order 
had not been made by the Secretary of Agriculture upon his own con- 
sideration of the evidence, and that the commission men had not had the 
requisite full hearing. In its second decision the Supreme Court again 
emphasized the fact that propesed report procedure had not been fol- 
lowed and that in no part of the proceeding had the commission men 
been apprised of the issues or claims of the government, which consti- 
tuted a vital defect. (82 Adv. Ops. 761). The Secretary of Agriculture 
and the Department of Justice took the position that the Supreme Court 
in its second decision in the Morgan Case had reversed itself because in 
the first report it had said that failure to serve a proposed report was not 
a vital defect and that it took a contrary view in its second report. They 
therefore petitioned the Supreme Court for rehearing on that ground. 
However, the court (on May 31, 1938) held that it had not reversed 
itself, that the two reports were consistent, that a proposed report was 
not necessary, but that notice of the issues and contentions, and certainty 
of the nature of the governmert’s complaint, constituted a vital necessity. 

As indicated, many misconstrued the second decision of the Supreme 
Court in the Morgan Case to mean that a proposed report was a vital 
necessity. To use the words of John H. Cline, in an article in The 
Sunday Star, (Washington, D. C.) of June 5, 1938: 


“The (second) decision (in the Morgan Case) created a measure of con- 
sternation in official circles, and several quasi-judicial agencies, principally the 
National Labor Relations Board, moved to revise their procedure to conform 
to the specifications laid down by the court. For a time it appeared that the 
Board might have erred in several of its important cases, but the court placed 
that agency on much safer ground when it approved the procedure it followed 
in the case against the Mackay Radio & Telegraph Company.” 


In the Mackay Case, (decided by the Supreme Court May 16, 1938) 
the National Labor Relations Board filed a complaint against the Mackay 
Radio & Telegraph Company setting forth various specific charges. 
Hearing was held. No proposed report was served, notwithstanding the 
usual practice of that Board to do so. ‘‘At the conclusion of the testi- 
mony the Board transferred the cause for further hearing before the 
members of the Board at Washington, D. C., and after oral argument 
and the filing of a brief, made its findings of fact.’’ The court held that 
‘‘the issues and contentions of the parties were clearly defined and as no 
other detriment or disadvantage is claimed to have ensued from the 
Board’s procedure the matter is not one calling for a reversal of the 
order . . . The contention that the respondent was denied a full and 
adequate hearing must be rejected.’’ The court pointed out that ‘‘The 
fifth amendment guarantees no particular form of procedure; it pro- 
tects substantial rights.’’ 
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Agencies Before Which Question May Arise 


Of course, the Secretary of Agriculture and the National Labor Rela- 
tions Board are not the only governmental administrative agencies be- 
fore which such questions arise. There are innumerable departments, 
commissions, and boards, both state and Federal, within whose juris- 
diction legislative and judicial functions fall. Although, as has been 
stated by Mr. Justice Holmes, those terms have been somewhat 
“softened’’ by prefacing them with ‘‘quasi,’’ that qualification has not 
changed the nature of those functions. 

A state regulatory body must also comply with the requirements of 
state laws in affording a full hearing. And if the state laws are complied 
with, the Supreme Court may inquire into the question whether the due 
process provision of the Federal Constitution has been complied with. 
Railroad Commission of California v. Pacific G. & E. Co., 82 Adv. Ops. 
330. 


Foundations Upon Which the Requirement Rests 


The requirement that there must be ‘‘a full hearing’’ rests upon 
either or both of two foundations. One is the constitutional requirement 
of ‘‘due process of law’’ under the Fifth Amendment of the Constitution ; 
and the other may be found in the terms of the statute under which the 
particular administrative body is functioning. 

In most instances, it is not necessary to go beyond the terms of the 
statute in order to consider the constitutional requirement of due process 
as to notice and hearing, for the statute usually itself demands a full 
hearing, and an order is void if such a hearing was denied.! The grant- 
ing of that hearing is a prerequisite to the making of a valid order.” 

The Interstate Commerce Act and the Motor Carrier Act use the 
word ‘‘hearing’’ many times. For instance, in section 15 of the Inter- 
state Commerce Act which provides for the determination of rates, fares, 
charges, divisions, practices, etc., by the Commission, the phrase ‘‘ full 
hearing’’ appears five times, and the word ‘‘hearing’’ six additional 
times. 

Section 310 of the Packers and Stockyards Act provides that 
Pr after full hearing upon a complaint made as provided in See- 
tion 308, or after full hearing under an order for investigation and hear- 
ing made by the Secretary on his own initiative, the Secretary . . .”’ 
may determine and prescribe what will be a just and reasonable rate 
or charge. 

Under either the constitutional requirement or the statutory pro- 
vision, the conclusions reached by the courts seem to have been similar. 

The requirements of the due process cause or statutory provisions 
demanding a full hearing may be classified somewhat under the following 
headings: (1) There must be due notice. (2) There must be an oppor- 
tunity to be heard, including also the requirement that the one who de- 
cides must hear. (3) The procedure must be consistent with the essen- 


1 Morgan v. U. S., 298 U. S. 468, 477. 
2 Morgan v. U. S., 298 U. S. 468, 473. 
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tials of a fair trial. And, (4) the board must act upon the evidence of 
record. (Railroad Com. of Cal. v. Pacific G. & E. Co., 82 Adv. Ops. 327.) 


The Parties are Entitled to Notice of Issues and Contentions 


The parties are entitled to notice of, and knowledge of, the issues 
and contentions of the parties or the Government. This constituted one 
of the fundamental turning points in the Morgan Case. The question 
was also raised in the Mackay Case. In the latter the Supreme Court 
said : 


“What we have said sufficiently indicates that the issues and contentions of 
the parties were clearly defined and as no other detriment or disadvantage is 
claimed to have ensued from the board’s procedure the matter is not one calling 
for a reversal of the order.” 


On the questions of ‘‘fair play’’ and knowledge of the issues, observe 
the sequence of events in the Mackay Case. The secretary of a local 
labor organization presented a charge to the National Labor Relations 
Board that certain provisions of the law were violated. The Board filed 
a complaint setting forth various charges. The respondent filed an 
answer. After completion of the Board’s testimony, the Board filed an 
amended complaint to comport with the evidence. The respondent 
entered a general denial to the amended complaint, and presented its 
evidence. At the conclusion of that testimony the case was transferred 
to Washington where further hearing was had before the Board, and 
after oral argument, a brief was filed. Clearly, the parties knew the 
issues and had opportunity to meet them. 

In the second decision in the Morgan Case the Supreme Court said: 


“Congress, in requiring a ‘full hearing,’ had regard to judicial standards— 
not in any technical sense but with respect to those fundamental requirements 
of fairness which are of the essence of due process in a proceeding of a judicial 
nature. If in an equity cause, a special master or the trial judge permitted the 
plaintiff’s attorney to formulate the findings upon the evidence, conferred ex 
parte with the plaintiff's attorney regarding them, and then adopted his pro 
posals without affording an opportunity to his opponent to know their contents 
and present objections, there would be no hesitation in setting aside the report ot 
decree as having been made without a fair hearing. The requirements of 
fairness are not exhausted in the taking or consideration of evidence but extend 
to the concluding parts of the procedure as well as to the beginning and inter- 
mediate steps.” (82 Adv. Ops. 41) 


Observe the recitation of the proceedings before the Department of 
Agriculture in the Morgan Case as set forth in second decision of the 
Supreme Court therein: 


“The original administrative proceeding was begun on April 7, 1930, when 
the Secretary of Agriculture issued an order of inquiry and notice of hearing 
with respect to the reasonableness of the charges of appellants for stockyards 
services at Kansas City. The taking of evidence before an examiner of the 
Department was begun on December 3, 1930, and continued until February 10, 
1931. The Government and appellants were represented by counsel and volumin- 
ous testimony and exhibits were introduced. In March, 1931, oral argument 
was had before the Acting Secretary of Agriculture and appellants submitted 4 
brief. On May 18, 1932, the Secretary issued his findings and an order prescrib- 
ing maximum rates. In view of changed economic conditions, the Secretary 
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vacated that order and granted a rehearing. That was begun on October 6, 
1932, and the taking of evidence was conducted on November 16, 1932. The 
evidence received at the first hearing was re-submitted and this was supple- 
mented by additional testimony and exhibits. On March 24, 1933, oral argument 
was had before Rexford G. Tugwell as Acting Secretary. 

“It appears that there were about 10,000 pages of transcript of oral evidence 
and over 1,000 pages of statistical exhibits. The oral argument was general and 
sketchy. hoodies submitted the brief which they had presented after the 
first administrative hearing and a supplemental brief dealing with the evidence 
introduced upon the rehearing. No brief was at any time supplied by the 
Government. Apart from what was said on its behalf in the oral argument, the 
Government formulated no issues and furnished appellants no statement or 
summary of its contentions and no proposed findings. Appellants’ request that 
the Examiner prepare a tentative report, to be submitted as a basis ter excep- 
tions and argument, was refused. 

“Findings were prepared in the Bureau of Animal Industry, Department of 
Agriculture, whose representatives had conducted the proceedings for the Govern- 
ment, and were submitted to the Secretary who signed them, with a few changes 
in the rates, when his order was made on June 14, 1933. These findings, 180 in 
number, were elaborate. They dealt with the practices and facilities at the 
Kansas City livestock market, the character of appellants’ business and services, 
their rates and the volume of their transactions, their gross revenues, their 
methods in getting and maintaining business, their joint activities, the economic 
changes since the year 1929, the principles which governed the determination of 
reasonable commission rates, the classification of cost items, the reasonable 
unit costs plus a reasonable amount of profits to be covered into reasonable 
commission rates, the reasonable amounts to be included for salesmanship, 
yarding salaries and expenses, office salaries and expenses, business getting and 
maintaining expenses, administrative and general expenses, insurance, interest 
on capital, and profits, together with summary and the establishment of rate 
structure. — the basis of the reasonable costs as thus determined, the Secre- 
tary found that appellants’ schedules of rates were unreasonable and unjustly 
discriminatory and fixed the maximum schedules of the just and reasonable 
rates thereafter to be charged. 

“No opportunity was afforded to appellants for the examination of the find- 
ings thus prepared in the Bureau of Animal Industry until they were served with 
the order. Appellants sought a rehearing by the Secretary but their application 
was denied on July 6, 1933, and these suits followed.” Morgan v. United States, 
82 Adv. Ops. 759. 


The Supreme Court said in the second decision in the Morgan Case 


“But a ‘full hearing’—a fair and open hearing—requires more than that. 
The right to a hearing embraces not only the right to present evidence but also 
a reasonable opportunity to know the claims of the opposing party and to 
meet them. The right to submit argument implies that opportunity; otherwise 
the right may be but a barren one. Those who are brought into contest with the 
Government in a quasi-judicial proceeding aimed at the control of their 
activities are entitled to be fairly advised of what the Government proposes and 
to be heard upon its proposals before it issues its final command.” 


The court then proceeds to indicate that no specific complaint or list of 
charges or claims by the Government had been formulated and served 
upon the parties. (82 Adv. Ops. 760). 

_ The two decisions (in the Morgan and Mackay Cases) are distin- 
guishable and reconcilable. In the Morgan Case ‘‘no specific complaint 
was formulated’? as was done in the Mackay Case. In the Morgan 
Case, ‘‘the parties approached the oral argument’’ “without any con- 
crete statement of the Government’s claims,’” (82 Adv. Ops. 761) whereas in 
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the Mackay Case an original complaint and amended complaint or series 
of specific charges were filed by the Board. In the Morgan Case the 
markets did not ‘‘know the claims against them’’ ‘‘ until they were served 
with the Secretary’s order.’’ (82 Adv. Ops. 761, 762) 

The Supreme Court did not say in the Morgan Case that ‘‘ proposed 
report’’ procedure was indispensable. The holding was that the parties 
should know the charges and contentions of the opposition with oppor- 
tunity to reply, and as the Government (the Department) was the 
‘‘opposition’’ and no disclosure was made as to those charges and con- 
tentions prior to the issuance of the order, the markets were without 
full hearing. 


Who Must Hear 


‘The one who decides must hear.’”! 

The significant case on this point is the Morgan Case.2_ That was an 
appeal by various Kansas City Stockyard marketing agencies from a 
decree of a three-judge court’ dismissing the bills of complaint seeking to 
restrain the enforcement of an order of the Secretary of Agriculture 
fixing maximum rates chargeable by such agencies. The findings and 
order fixing the rates in that case were made by the Secretary of Agri- 
culture. The question of delegation of authority was not raised in that 
case because the Assistant Secretary did not make the findings and order; 
and the Secretary had not delegated this matter to an Acting Secretary 
and an Acting Secretary did not assume to make the order.* The testi- 
mony was taken before an examiner. No proposed report was issued. 
Oral argument upon the evidence was had before the Acting Secretary. 
Brief was filed by plaintiff. ‘‘Thereafter, reciting ‘careful consideration 
of the entire record in this proceeding,’ findings of fact and conclusions, 
and an order prescribing rates, were signed by the Secretary of Agri- 
culture.’"> The decision of the three-judge court was reversed by the 
first decision of the Supreme Court primarily because the lower court 
had struck from the bill the allegation ‘‘that the Secretary made the rate 
order without having heard or read any of the evidence, or without 
having heard the oral arguments or having read or considered the briefs 
which the plaintiffs submitted. That the only information which the 
Secretary had as to the proceeding was what he derived from consultation 


1 Morgan v. United States, 298 U. S. 468, 481. Immediately after that quota 
tion the following appears: “This necessary rule does not preclude practicable ad 
ministrative procedure in obtaining the aid of assistants in the department. Assist- 
ants may prosecute inquiries. Evidence may be taken by an examiner. Evidence 
thus taken may be sifted and analyzed by competent subordinates. Argument may 
be oral or written. The requirements are not technical.” (Observe that the Com- 
mission in the large revenue cases has Examiners digest the testimony for the benefit 
of the Commissioners who did not hear it.) 

2 Morgan v. U. S., 298 U. S. 468. 

8 Morgan v. U. S., 8 F. Supp. 766. 

4 Morgan v. U. S., 298 U. S. 468, 478, 479. 

5 Morgan v. U. S., 298 U. S. 468, 477. 


——- 
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with employees of the Department.’’? The Supreme Court considered 
that ‘‘the outstanding allegation.’’ It concluded that the District Court 
erred in striking out that allegation, and remanded the case for further 
proceedings, calling upon defendants to answer it.” 

In the Mackay Case it will be observed the Board ‘‘heard’’ part of 
the testimony and apparently all of the argument.* 


Board’s Findings Must Rest Upon Evidence of Record‘ 


In the first decision in the Morgan Case the Supreme Court said: 


“A proceeding of this sort requiring the taking and weighing of evidence, 
determinations of fact based upon the consideration of the evidence, and the 
making of an order supported by such findings, has a quality resembling that of 
a judicial proceeding. Hence it is frequently described as a proceeding of a 
quasi-judicial character. The requirement of a ‘full hearing’ has obvious: refer- 
ence to the tradition of judicial proceedings in which evidence is received and 
weighed by the trier of the facts. The ‘hearing’ is designed to afford the safe- 
guard that the one who decides shall be bound in good conscience to consider 
the evidence, to be guided by that alone, and to reach his conclusion uninfluenced 
by extraneous considerations which in other fields might have play in determining 
purely executive action.” (298 U. S. 468, 480) 


In connection with the subject of evidence, Mr. Justice Brandeis, 
concurring in St. Joseph Stock Yards Co. v. United States, 298 U. 8. 38, 
74, 75, summarized some of the grounds upon which an order of the 
Commission may be set aside, as follows: 


“Moreover, where what purports to be a finding upon a question of fact is 
so involved with and dependent upon questions of law as to be in substance and 
effect a decision of the latter, the court will, in order to decide the legal question, 
examine the entire record, including the evidence if necessary, as it does in 
cases coming from the highest court of a State. Compare Kansas City S. R. Co. 
v. C. H. Albers Commission Co., 223 U. S. 573, 591; Cedar Rapids Gaslight Co. v. 
Cedar Rapids, 223 U. S. 655, 668, 669. It may set aside an order for lack of 
findings necessary to support it. Florida v. United States, 282 U. S. 194, 212- 
215; or because findings were made without evidence to support them, New Eng- 
land Divisions Case (Akron, C. & Y. R. Co. v. United States) 261 U. S. 184, 203: 
Chicago Junction Case (Baltimore & O. R. Co. v. United States) 264 U. S. 258, 
262-266; or because the evidence was such ‘that it was impossible for a fair- 
minded board to come to the result which was reached,’ San Diego Land & 
Town Co. v. Jasper, 189 U. S. 439, 442; or because the order was based on evi- 
dence not legally cognizable, United States v. Abilene & S. R. Co. 265 U. S. 274, 
282-290; or because facts and circumstances which ought to have been considered 
were excluded from consideration, /uterstate Commerce Commission v. Northern 
P. R. Co. 216 U. S. 538, 544, 545; Northern P. R. Co. v. Department of Public 


-_— 


1 Morgan v. U. S., 298 U. S. 478. 

2 Morgan v. U. S., 298 U. S. 482. 

8“At the conclusion of the testimony (before the Examiner) the Board trans- 
ferred the cause for further hearing before the members of the Board at Washington 
and after oral —— and the filing of a brief, made its findings of fact.” 

*Albert E. Stephan, on the staff of the Commission’s Bureau of Motor Car- 


ners, stationed at Portland, Ore., has won this year’s essay competition conducted by 
the American Bar Association pursuant to the will of the late Judge Erskine M. Ross 
of California. The title of the essay was “The extent to which fact finding boards 
and tribunals should be bound by the rules of evidence.” It will not be available. 
to the public before July, 1938. 
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Works, 268 U. S. 39, 44; or because facts and circumstances were considered 
which —e * not ot legally influence the conclusion, Interstate Commerce Commis. 
sion v. Di 2 U. S. 42, 46, 47; Florida East Coast R. Co. v. United 
States, 2 ad ae. or because it applied a rule thought wrong for deter- 
mining the a3 of the property, St. Louis & O. R. Co. v. United States, 279 U. 
S. 461. These cases deal with errors of law or irregularities of procedure. 


An order of the Commission is void unless supported by findings of 
the basic or quasi-jurisdictional facts conditioning its power. JU. 8. y. 
Chicago, M. St. P. & P. R. Co., 294 U. 8. 499, 504. The purpose of find. 
ings in such eases is to enable the courts to discharge their proper 
function, which is to make sure that the Commission in the discharge 
of its duties has followed the statute. Baltimore & O. R. Co. v. United 
States, 22 Fed. Supp. 533, 536. 

In Northern P. R. Co. v. Dept. of Public Works, 268 U. 8S. 39, 43, 45, 
the Supreme Court said that the Commission’s action in reducing rates 
by an order dependent wholly ‘‘upon a finding made without evi- 
dence’”’ or ‘‘upon a finding made upon evidence which clearly does not 
support it’’ in the face of unchallenged evidence of probative value show- 
ing that the rates were already confiscatory, was an arbitrary act anda 
denial of due process. See Railroad Com. of Cal. v. Pacific G. & E. Co., 
82 Adv. Ops. 333. 

Where the statute gives the right to a full hearing, that confers 
‘‘the privilege of introducing testimony, and at the same time imposes 
the duty of deciding in accordance with the facts proved. A finding 
without evidence is arbitrary and baseless.’’ The courts will not review 
the Commission’s conclusions of fact by passing upon the credibility of 
witnesses, or conflicts in the testimony. But the legal effect of evidence 
is a question of law. A finding without evidence is beyond the power 
of the Commission. Int. Com. Com. v. Louis. & Nash. R. R., 227 U. 8. 
88, 91, 92. ‘‘The value and weight of the evidence . . . and the 
inferences to be drawn from it, were for the Commission.’’ United States 
v. Pan American P. Corp., U. 8. Supreme Court, April 25, 1938. 

As stated, the Commission’s findings must be based upon evidence 
And that evidence must be submitted at the hearing. It may not consist 
merely of facts within the knowledge or elsewhere in the records of the 
Commission. Int. Com. Com. v. Louis. & Nash. R. R., 227 U. S. 8 
**Nothing can be treated as evidence which is not introduced as such. 
Facts and circumstances which ought to be considered must not be ex- 
eluded.’’ Morgan v. United States, 298 U. S. 469, 480. 

In Int. Com. Com. v. Lowis. & Nash. R. R., 227 U. S. 88, 91, wherein 
the Supreme Court said that ‘‘a finding without evidence is arbitrary 
and baseless,’’ the Commission took the position that as the statute 
required the Commission to obtain information necessary to perform its 
duties, the Commission could ‘‘act, as could Congress, on such informa 
tion, and therefore its findings must be presumed to have been supported 
by such information, even though not formally proved at the hearing.” 
The Supreme Court held that for the Commission to so act ‘‘would 
nullify the right to a hearing,—for manifestly there is no hearing when 
the party does not know what evidence is offered or considered and is 
not given an opportunity to test, explain, or refute.’’ The Supreme 
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Court pointed out that ‘‘in such cases the Commissioners cannot act upon 
their own information as could jurors in primitive days. All parties 
must be fully apprised of the evidence submitted or to be considered, and 
must be given opportunity to cross-examine witnesses, to inspect docu- 
ments and to offer evidence in explanation or rebuttal. In no other way 
can a party maintain its rights or its defense. In no other way can it test 
the sufficiency of the facts to support the findings; for otherwise, even 
though it appeared that the order was without evidence, the manifest 
deficiency could always be explained on the theory that the Commission 
had before it extraneous, unknown but presumptively sufficient infor- 
mation to support the finding.’’ (227 U. S. 93-94) 

In United States v. B. & O. Southwestern Ry., 226 U. S. 14, 20 the 
Supreme Court said: ‘‘We remark that it is stated in the Commission’s 
report that they base their conclusion more largely upon their own 
investigation than upon the testimony of the witnesses. It would be a 
very strong proposition to say that the parties were bound in the higher 
courts by a finding based on specific investigations made in the case 
without notice to them . . . Such an investigation is quite different 
from a view by a jury taken with notice and subject to the order of a 
court, and different again from the question of the right of the Commis- 
sion to take notice of results reached by it in other cases, when its doing 
so is made to appear in the record and the facts thus noticed are 
specified, so that matters of law are saved.’’ An order of the Commis- 
sion, based upon evidence not properly introduced before it, and there- 
fore not definitely known by the parties, will be held invalid by the 
Supreme Court. 

In United States v. Abilene & So. Ry. Co., 265 U. 8S. 274 (1924) the 
Supreme Court had under consideration the so-called Orient Divisions 
Case. At that time the rules of practice of the Commission provided 
that the ‘‘Commission will take judicial notice of items in tariffs and 
annual or other periodical reports of carriers properly on file.’’ (Rule 
XIII) Notice was given at the hearing that the Commission would rely 
upon the annual reports of the carriers to the Commission to whatever 
extent the Commission considered data in such annual reports relative 
to the proceeding. The Supreme Court stated that ‘‘This clause (then 
in the rules of practice) does not mean that the Commission will take 
judicial notice of all the facts contained in such documents. Nor does it 
purport to relieve the Commission from introducing, by specific refer- 
enee, such parts of the reports as it wishes to treat as evidence. It means 
that as to these items there is no occasion for the parties to serve copies. 
The objection to the use of the data contained in the annual reports is 
not lack of authenticity or untrustworthiness. It is that the carriers 
were left without notice of the evidence with which they were, in fact, 
confronted, as later disclosed by the finding made. The requirement 
that in an adversary proceeding specific reference be made, is essential 
to the preservation of the substantial rights of the parties! . . . The 


Its observance will not hamper the Commission in the performance of its 
duties, For, if the materiality of some fact in a report is not discovered by the 

Mission until after the close of the hearing, there is power to reopen it for the 
purpose of introducing the evidence. 
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general notice that the Commission would rely upon the voluminous 
annual reports is tantamount to giving no notice whatsoever. The matter 
improperly treated as evidence may have been an important factor in 
the conclusions reached by the Commission. The order must, therefore, 
be held void.’’ 

Subsequent to the decision of the Supreme Court in the Orient 
Divisions Case the rules of practice of the Commission were modified so 
as to eliminate the apparent inference that the Commission could take 
judicial notice of matters in its tariffs or annual reports on file with the 
Commission. 

In the Grain Case! the Supreme Court said that ‘‘the hearing ae- 
corded related to conditions which had been radically changed, and a 
hearing, suitably requested, which would have permitted the presentation 
of evidence relating to existing conditions, was denied. We think that 
this action was not within the permitted range of the Commission’s dis- 
cretion, but was a denial of right. The order of the Commission which 
was thus made effective, and the ensuing supplemental order, cannot 
be sustained.’’ 

In another divisions case, Beaumont, S. L. & W. R. Co. v. United 
States, 282 U. S. 74, the Commission had taken into consideration the 
southwestern class rate scale in determining what divisions it considered 
appropriate for the southwestern lines as compared with those which 
would be appropriate for the western trunk lines. The contention was 
made that the scale of rates in question was not introduced in evidence 
and that therefore the Commission’s findings and order were invalid. 
The lower court (36 Fed. (2d) 789, 799) stated: ‘‘But the Commission 
did not prescribe a rate prorate, and it has answered this argument 
in its second report in its answer to the petition for rehearing. There it 
is said: ‘This criticism rests upon a misunderstanding of what we did. 
Our formula was merely a method of adjusting the divisions to what we 
believed upon the evidence, to be a fair approximation of difference in 
conditions in the two territories.’ In other words, this was a part of the 
mechanism and not a part of the substantive evidence. The decision was 
not bottomed upon the southwest scale, but it is the contention of the 
petitioners that the Commission had no authority to use the scale even 
as a mechanical device or method for dividing the rates in the proportion 
warranted by the facts, without first notifying the southwestern lines of 
their intention so to do. This suggestion is entirely without merit.” 
This point was not discussed by the Supreme Court of the United States 
in its report wherein it affirmed the decision of the lower court. 

Even assuming that the Commission should base a decision upon @ 
scale fixed in another proceeding, but not introduced in evidence in the 
present proceeding, it would appear doubtful that the Supreme Court 
would hold an order based thereon invalid in view of the fact that, 
though it is a yardstick not introduced in evidence, it being published in 
the reported decision of the Commission, it was available for use by the 
public; and no doubt the Supreme Court would hold that such a scale 
could be taken judicial notice of for comparative purposes. 


| Atchison, T. & S. F. R. Co., v. United States, 284 U. S. 248, 262. 


—— 


] 
answ 
the § 
3729 
not ¢ 
quire 
Case 
exhib 
was | 
eated 
tary 

tion 

Ops. 





ey 


Linous 
natter 
tor in 
efore, 


Orient 
fied so 
1 take 
th the 


ng ae- 
and a 
tation 
k that 
’s dis- 
which 
annot 


T nited 
yn. the 
idered 
which 
mn was 
idence 
valid. 
Lission 
ument 
nere it 
e did. 
lat we 
nee in 
of the 
mn was 
of the 
> evel 
ortion 
nes of 
ert.” 
States 


[pon a 
in the 
Court 
that, 
hed in 
by the 
i seale 


JUNE, 1938 433 





——- 


In Railroad Com. of Calif. v. Pacific G. & E. Co., 82 Adv. Ops. 329, in 
answer to respondent’s contention that it was ‘‘denied a proper hearing,”’ 
the Supreme Court referred to the size of the record of 81 exhibits and 
3729 pages of testimony and argument. But mere size of the record is 
not determinative of whether the Fifth Amendment or statutory re- 
quirements of a full hearing have been met. For instance, in the Morgan 
Case over 10,000 pages of testimony and over 1,000 pages of statistical 
exhibits were introduced, but the order of the Secretary of Agriculture 
was held invalid (82 Adv. Ops. 759). In fact, the Supreme Court indi- 
eated that it was conceivable, in a case of narrow limits, that the Secre- 
tary of Agriculture ‘‘might himself hear the evidence and the conten- 
tion of both parties and make his findings upon the spot.’’ (82 Adv. 
Ops. 762) 


Proposed Report Desirable but not Necessary 


In the first decision in the Morgan Case the Supreme Court said: 


“While it would have been good practice to have the Examiner prepare a 
report and submit it to the Secretary and the parties, and to permit exceptions 
and arguments addressed to the points thus presented,—a practice found to be of 
great value in proceedings before the Interstate Commerce Commission—we 
cannot say that that particular type of procedure was essential to the validity 
of the hearing. The statute does not require it and what the statute does re- 
= relates to substance and not form.” (Morgan v. United States, 298 U. S. 
478) 


In the second decision in the Morgan Case the Supreme Court men- 
tioned the proposed report plan as one method whereby the parties may 
be advised of the issues and contentions of the other parties. But the 
court did not say it was a vital necessity. In fact, as previously pointed 
out herein, the Supreme Court indicated that it was conceivable that the 
Secretary of Agriculture could hear the evidence and contentions of the 
parties and make his findings and decision immediately—‘‘upon the 
spot.”” (82 Adv. Ops. 762) 

The issuance or non-issuance of a proposed report of an Examiner, 
presents both a question of procedure, and one of ‘‘right.’’ The Fifth 
Amendment does not guarantee a litigant a ‘‘particular form of pro- 
cedure ; protects substantial rights.’’"! That is explained by the Supreme 
Court in its recent decision in the Mackay Case. Though it is usually 
the practice of the National Labor Relations Board to have its Examiners 
prepare and serve proposed reports, failure to do so does not seem to 
constitute error if respondent ‘‘understood the issue and was afforded 
full opportunity to justify the action of its officers.’’ The Supreme Court 
said : 

“At the conclusion of the testimony, and prior to oral argument before the 
examiner, the board transferred the proceeding to Washington to be further 


heard before the board. It denied respondent’s motion to resubmit the cause 
to the trial examiner with directions to prepare and file an intermediate 


1 Mr. Justice Brandeis, concurring in St. Joseph Stock Yards Co. v. United States, 
298 U. S. 38, 74, said that “the order of an administrative tribunal may be set aside 
or any error of law, substantive or procedural.” In support of that statement 
he cited J. C. C. v. Union P. R. Co., 222 U. S. 541, 547. 
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report . . . The respondent now asserts that the failure of the board to 
follow its usual practice of the submission of a tentative report by the trial 
examiner and a hearing on exceptions to that report deprived the respondent of 
opportunity to call to the board’s attention the alleged fatal variance between 
the allegations of the complaint and the board’s findings. What we have said 
sufficiently indicates that the issues and contentions of the parties were clearly 
defined and as no other detriment or disadvantage is claimed to’ have ensued 
from the board’s procedure the matter is not one calling for a reversal of the 
order. The fifth amendment guarantees no particular form of procedure; it 
protects substantial rights. Compare Morgan vs. United States, 298 U. S. 468, 

The contention that the respondent was denied a full and adequate 
hearing must be rejected.” 


Oral Argument a ‘“‘Hearing’’? 


Ordinarily one does not consider argument as ‘‘hearing.’’ But from 
the standpoint of a ‘‘hearing’’ under the law, it seems to constitute a 
hearing by the one who decides, even though he may not have heard or 
read the evidence. 

Commissioner Aitchison once said: 


“The presentation of oral argument to the Commission is not a right, but 
is a privilege.”’1 


The Supreme Court in the second decision in the Morgan Case 
pointed out : 


“But a ‘full hearing’—a fair and open hearing—requires more than that. 
The right to a hearing embraces not only the right to present evidence but also 
a reasonable opportunity to know the claims of the opposing party and to meet 
them. The right to submit argument implies that opportunity; otherwise the 
right may be but a barren one.” 


In the first decision in the Morgan Case the Supreme Court said: 
‘‘The hearing is the hearing of evidence and argument. If the one who 
determines the facts which underlie the order has not considered evidence 
or? argument, it is manifest that the hearing has not been given.’’ (298 
U.S. 480, 481) 


Chief Justice Hughes recently said: 


“The controversies within the range of administrative action may be 
different and extremely important, and they may call for a particular type of 
experience and special methods of inquiry, but the spirit which should animate 
that action, if the administrative authority is to be properly exercised, must 
be the spirit of the just judge . . . Deliberation, fairness, conscientious ap- 
praisal of evidence, determinations according to the facts, and the impartial 
application of the law, whether the controversies are decided in the courts or in 
administrative tribunals, these are the safeguards of society. For the law is 
naught but words, save as the law is administered.”3 


1Oral Argument Before the Commission, Clyde B. Aitchison, Vol. II Bulletin 
of the Association of Practitioners Before the I. C. C., No. 1, p. I. 

2 Can the use of the word “or” rather than “and ” have any significance? 

3 May 12, 1938, before the American Law Institute, Washington, D. C. 
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trial 
.¢ HUGH McCALL TATE 
said 
early Hugh MeCall Tate, formerly a member of the Interstate Com- 
r- merce Commission, died at his home in Washington, D. C., on May 
- t 29, 1938, after an illness of about five weeks. Judge Tate was born 
; at Morristown, Tenn., on September 15, 1882. His parents were 
juate Edgar Oscar and Carrie (Tate) Tate. Following his graduation 
from the Morristown High School in 1898, he entered the University 
of Tennessee, from which he obtained the A.B. degree in 1902 and 
the LL.B. degree in 1903. Being both an athlete and a scholar, he 
rom participated in basketball and tennis, the Glee Club and the de- 
te a bating societies, and was an intercollegiate debater. He won several 
1 or medals for excellence in scholarship. 
As a member of the firm of MeCanless & Tate he began the 
practice of law in Morristown in 1903, which continued until 1909 
wl when he became a member of the firm of Lucky, Fowler, Andrews 


& Tate at Knoxville, Tenn. The following year he became a mem- 
ber of Green, Webb & Tate of Knoxville, continuing until 1918, 
ase when he was elected Judge of the Eleventh Chancery Division of 
Tennessee, for a term of eight years. He resigned in 1920 and 
joined the law firm of Cates, Smith, Tate & Long, and was a mem- 


alee ber of this firm at the time of his appointment to the Interstate 
meet Commerce Commission, on January 20, 1930. 
the Judge Tate was a Captain in the Tennessee National Guard in 
1904. He was City Attorney of Morristown and County Attorney 
aid: fer Hamblen County. He was Chairman of the County Republican 
who Executive Committee, and was an alternate to the Republican 
66 National Convention in 1912. He had also served as President 
298 of the Alumni Association of the University of Tennessee, President 
' of the Athletic Association of the University of Tennessee, President 
of the Tennessee Society of Sons of the American Revolution, and 
President of the Board of Commerce of the City of Knoxville. He 
also served as a Director of Maryville College. 
Judge Tate’s nomination as a member of the Interstate Com- 
; be "sae? ‘ ; . 
ca merce Commission was confirmed by the Senate on February 20, 
mate 1930. He took the oath of office as a Commissioner on February 28, 
must 1930, and served as a member of the Commission until September 
a 15, 1937, at which time he was succeeded by Director John L. 
or ia Rogers of the Bureau of Motor Carriers. He was Chairman of the 
w is Commission during the year 1935. He was later appointed Assist- 
ant Chief Counsel of the Interstate Commerce Commission, which 
letin position he held at the time of his death. Funeral services were 


held at the Covenant-First Presbyterian Church, and interment was 
in Cedar Hill Cemetery. 

Judge Tate is survived by his widow, Mrs. Clara Hill Tate; 
four sons, Edward, Hugh M., Jr., David, and William, and by two 
daughters, the Misses Clara and Emily Tate, all of Washington, 
D. C., and a sister, Mrs. C. E. Eckel of Morristown, Tenn. 
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CONTRIBUTORS TO THE COOLEY BUST FUND 


On June 9th the Executive Secretary sent a circular letter to those 
members who had not contributed to this worthy cause. As a result of 
this appeal $284.50 has been collected. The names of those members 
who donated, up to June 29th, follow: 

The bust is nearing completion and we hope to present it to the 
Interstate Commerce Commission this fall. ; 

If vou have not sent in your $1.00, we shall be glad to receive it. 


Caesar |. Aiello 

V. Alexander 

M. S. Allison 
Harry C. Ames 
Henry W. Anderson 
William W. Anderson 
Aubrey L. Ashby 
W. J. Augello 

G. A. Bahler 
Charles H. Baker 
E. J. Balda 

Albert J. Barnes 

E. A. Barror 

P. B. Beidelman 
Doss H. Berr 
Thomas M. Bertch 
William Beye 


Big 4 Freight Traffic Assn. 


C. J. Bindner 
R. Aubrey Bogley 
R. F. Bohman 
O. M. Bonesho 
Wm. C. Boyd 
Francis W. Brown 
Charles J. Browne 
L. C. Bruce 
J. E. Bryan 
Herbert Buckle 
Thomas J. Burke 
H. Clay Burkholder 
R. F. Burley 
Roy S. Bushby 
Carl B. Callaway 
i D. Campbell 
olla D. Campbell 
George F. Cassidy 
M. F. Chandler 
W. G. Clayton, Jr. 
Edward Clemens 
J. A. Coffey 
G. W. Cole 
Robert S. Cooper 
Claude D. Couch 
G. Bowdoin Craighill 
Pearle P. Cramer 
Willis Crane 
Arnet B. Cronk 
Francis R. Cross 
Carl R. Cunningham 


W. S. Curlett 
o A. Curtin 

. B. Dalton 
Richard D. Daniels 
C. S. Decker 
John C. DeMar 
C. L. Denk, Jr. 
Fayette B. Dow 
Clyde F. Dowd 


Hon. Claude L. Draper 


George A. Duffy 
David Dunn 

C. W. Durbrow 
Carl J. Edelmann 
Charles B. Ellis 
Wm. P. Ellis 

A. B. Enoch 
Francis M. Ewing 
Irving Fauer 

A. M. Felts 

H. A. Feltus 


George H. Fernald, Jr. 


L. J. P. Fichthorn 
Nathaniel Fish 
Simon Fisher 
Leslie C. Fitch 

. S. Flannery 

. Carter Fort 

. H. Francis 
ames Garfield 
harles E. Gately 
Harry J. Gerrity 
— F. Girault 
rainard M. Godfrey 
Henry P. Goldstein 
Sam, Goodstein 
A. C. Graham 
John C. Graham 
Josiah D. Greene 
1. M. Griffin 
Geo. O. Griffith 
Edward A. Haid 
Roscoe E. Halliday 
W. A. Hamel 
Louis Harber 

. C Harms 
tanley L. Harter 
M. S. Hartman 
Joseph Hattendorf 


A. M. Hays 
John J. Heard 
August W. Heckman 
Charles B. Heinemann 
T. M. Henderson 
William Hildebrand 
tex M. Hill 
Wm. V. g 
H. F. Hoffmaster, Jr. 
C. E. Hoople 
Donovan N. Hoover 
L. W. Horning 
Ralph Horween 
Harold A. Horwitz 
E. W. Hotchkiss 
C. P. Hoy 
W. R. Hubbard 
Spencer E. Hughes 
L. G. Hults 
d: H. Jameson 

idney H. Johnson 
Edward A. Kaier 

. L. Keeshin 

. S. Keiser 
E. W. Kerwin 
Clyde T. Kilgore 
E. C. Kitching 
W. W. Klingensmith 
‘ B. C. Knight 

. C. Kohlsaat 
J. Harry LaBrum 
Arthur J. Laing 

J. Lane 

rwin Larson 
John E. Larson 
A. Larsson 
Albert H. Lathrop 

. Donald Lawson 

avid H. Leake 
George M. Leedom 
Wm. P. Libby 
Leo C. Lindemann 
Karl D. Loos 
J. J. Low 
Cornelius Lynde 
Irving F. Lyons 
R. D. Lytle 
Wm. T. McArthur 
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fF. M. McCarth 
Wm. C. McCulloch 
J. W. McCullough 
C. E. McDaniel 
Frederic D. McKenny 
Vy. Henry McLean 
Wm. W. Macpherson 
E. F. Malaney 
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CONSTITUTION & BY-LAWS, CANONS OF ETHICS, ETC. 
DISTRIBUTED TO MEMBERS 


With the May issue of the JourNaL we sent to each member of this 
Association a copy of a pamphlet containing our Constitution & By-Laws, 
Code of Ethics, Rules of Procedure of Committee on Professional Ethics 
& Grievances and Informal Opinions of the Committee on Professional 
Ethics and Grievances, as revised to May 15, 1938. 

Any member who has not received his copy should communicate with 
the Executive Secretary. 





Hon. John J. Esch Retires 


Hon. John Jacob Esch, at the age of 77 years, and with a service of 
twenty-two years in the House of Representatives and seven years as a 
member of the Interstate Commerce Commission, has retired from the 
active practice of law, as a member of the firm of Esch, Kerr, Taylor & 
Shipe, of Washington, D. C., and returned to his old home in LaCrosse, 
Wisconsin. During his retirement he hopes to find time to translate 
the diary of his father, who was a circuit-riding minister in the early 
years of the nineteenth century. 

Judge Esch was a member of the House of Representatives from 
March 4, 1899 until March 3, 1921, and was a member of the Interstate 
Commerce Commission from March 28, 1921 until May 29, 1928. He 
was President of the Association of Practitioners before the Interstate 
Commerce Commission from October, 1930 to September, 1931. For 
many years he has been an active member of the Washington Board of 
Trade, and the Chairman of its Transportation Committee, rendering 
valuable public service to the residents of the District of Columbia. He 
is one of the country’s best informed men on transportation law. 





SALARIES OF I. C. C. COMMISSIONERS 


The passage of the bill creating a Civil Aeronautics Authority of five 
members, with annual salaries of $12,000 each, has focused attention on 
the injustice which is being done to the members of the Interstate Com- 
merce Commission in the matter of their salaries. The original appoint- 
ees to the Commission received a salary of $7,500 per annum. This was 
increased to $10,000 per annum by the Hepburn Act of June 29, 1906. 
Their salaries were again increased, by the Transportation Act of 1920, 
to $12,000 per annum. During the operation of the Economy Act their 
salaries were reduced to $8,500 per annum. Under the provisions of the 
eurrent Appropriation Act and the Appropriation Act for the coming 
fiscal year their salaries are $10,000 per annum, notwithstanding the fact 
that their salaries were fixed at $12,000 per annum by the Transporta- 
tion Act of 1920. While the Economy Act reduced their salaries to 
$10,000 per annum, and then applied the 15% deduction, making them 
$8,500, the salaries of all other officers and employees of the Govern- 
ment which were reduced by the Economy Act have been restored. Mem- 
bers of the U. S. Maritime Commission as well as the members of the new 
Civil Aeronautics Authority receive $12,000 per annum. Senator Rus- 
sell, of Georgia, brought this subject to the attention of Congress dur- 
ing the debate on the Independent Offices Appropriation Bill, but the 
Senate rejected his proposal to have the salaries of the Interstate Com- 
merce Commissioners restored to $12,000 per annum. Until this is done, 
the members of the Commission are being ‘‘short changed’’ by the Con- 
gress. It is to be hoped that this injustice will be remedied by Congress 
at its next session. 
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AMERICAN SHORT LINE RAILROAD ASSOCIATION 
MOVES OFFICES 


The offices of The American Short Line Railroad Association have 
been moved from 425 Union Trust Building to 1120 Tower Building, 
Washington, D. C. Mr. J. M. Hood is President of the Association, and 
Mr. Clarence A. Miller is its General Counsel. 





COMMITTEE ON ARRANGEMENTS FOR ANNUAL MEETING 
HOLDS MEETING AT PITTSBURGH 


The Arrangements Committee for the Ninth Annual Meeting at 
Pittsburgh in October, of which Mr. John B. Keeler is Chairman, met on 
June 20th to discuss plans for the meeting. 

The following sub-committees have been appointed : 


Attendance Committee J. C. Beck, Chairman 
Membership Committee CHARLES DonueEy, Chairman 
Entertainment Committee P. H. YorxKe, Chairman 

Golf Committee F. M. Ewrna, Chairman 
Finance Committee W. P. Burrineton, Chairman 
Publicity Committee A. 8. Bopren, Chairman 





I. C. C. REPORTS FOR SALE 
Volume 20 (Dee. 1910) through Volume 168 (Nov. 1930) complete; 


Finance Reports from May, 1920, the first volume, complete through 
December, 1930; 


Valuation Reports—1 volume—October, 1928 to February, 1929. 


Any person interested in purchasing the above-mentioned reports 
may secure information as to price from: Miss J. H. Walton, Librarian, 
The R. & H. Chemicals Department, E. I. Du Pont de Nemours & Com- 
pany, Niagara Falls, N. Y. 





COMPLETE SET OF I. C. C. VALUATION REPORTS WANTED 


One of our members is desirous of purchasing a complete set of 
I, C. C. Valuation Reports. If you have such a set of reports that you are 
desirous of selling, kindly communicate with: A. Allen Woodruff, Es- 


quire, 2107 Fidelity-Philadelphia Trust Building, Philadelphia, Pennsyl- 
vania. 





MOTOR CARRIER ACT AMENDMENTS 


The amendments to the Motor Carrier Act, 1935, provided for in 
H. R. 9739, will be sent members of this Association so soon as the bill is 
signed by the President. 
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DIRECTORY OF MEMBERS BEING REVISED 


The Directory of Members of this Association is now in the pro. 
cess of revision. We hope to distribute it to the membership sometime 
during August. ; 

If there are any changes which you wish made in your listing, 
kindly communicate with the Executive Secretary at once. Otherwise 
your name will appear as it is now indicated on the Association’s records, 





SELECTED READING LIST 


In the May JourNAL an invitation was issued for suggestions which 
might be helpful if and when the Selected Reading List, recently dis. 
tributed, is revised and brought up-to-date. 

A communication from Mr. Herbert L. Hill, Traffic Manager of the 
Association of Commerce of Moline, IIl., inspires the thought that recipi- 
ents of the List may have suggestions as to its use which would be helpful 
to others. The letter from Mr. Hill presents an excellent suggestion. It 
is sincerely appreciated. His letter is printed herewith. 

It is hoped that other practitioners will take steps of a similar nature 
in their cities. 

Any suggestions addressed to the Executive Secretary will be 
welcomed. 





It is interesting to note that the head of a very large transportation 
company with several outstanding practitioners in his employ personally 
wrote for information as to where a number of the books could be pur- 
chased. That indicates that the list is being used not only by prospective 
practitioners and actual practitioners, but also by employers of prae- 
titioners. 

—WarrEN H. Waener, Chairman, 
Committee on Education for Practice. 





TRAFFIC BUREAU 
MOoLinE ASSOCIATION OF COMMERCE 
Moline, Illinois. 

June 15, 1938. 


Mrs. Saran F. McDonoucn, Executive Secretary, 
Association of Practitioners, 
Washington, D. C. 


Dear Madam: 

A short time ago the Association of Practitioners published a selected reading hst 
of books helpful in the study of the principal laws within the jurisdiction of the 
Interstate Commerce Commission. 

It may be of interest to the Association to know what we have accomplished here 
relative to this list. 
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We checked through this list, and under each heading or topic we selected one 
book from the list. In this way, we will have a complete set of books covering all 
phases of transportation. 

Next, we contacted the Moline Public Library relative to their placing these 
text books in the Library for the use of those interested. They heartily agreed to 
our proposal, and at this time, the books are on order, and we expect, within a very 
short time, to have available to all men interested in traffic work a very complete 
list of text books. 

Of course, the list we submitted to the Library had to be as small as possible as 
most of these editions are rather costly. However, we hope to build this up from 
year to year until we have one of the most efficient transportation libraries in this. 
section of the country. 

Any suggestions which you may have relative to this would surely be appreciated. 


Very truly yours, 


Herspert L. HI, 
Traffic Manager. 





CURRY’S DAUGHTER A BEAUTY 


Miss Tempe Curry, daughter of Mr. and Mrs. R. Granville Curry, a 
Freshman at the University of Maryland, majoring in Home Economics, 
was selected by the Terrapin, the year book of the University of Mary- 
land, as ‘‘ Miss Maryland of 1938.’’ Miss Curry is auburn-haired, petite, 
and just past nineteen. While a student at the Bethesda Chevy Chase 
High School, where she was graduated, she was chosen as ‘‘the best all- 
around girl,’’ and ‘‘the most efficient girl.’’ You should see Granville’s 
smile. You should also see Granville’s daughter. 





MARITIME COMMISSION TO INVESTIGATE INTERCOASTAL 
LUMBER MOVEMENT 


The United States Maritime Commission has ordered an investiga- 
tion into the intercoastal charter situation, based upon representations 
made to it alleging unfair competition, discriminatory rates, and pending 
demoralized conditions in the intercoastal trade due to transportation of 
lumber in chartered vessels. The purpose of the investigation is to de- 
termine the lawfulness, under the Shipping Act, of the chartering of 
vessels and vessel space, charter terms and provisions, charter rates, and 
charter practices with respect to transportation of lumber and all other 
commodities in the trade between Pacific Coast ports and Atlantic and 
Gulf ports. Many intercoastal steamship lines were made respondents in 
the proceeding. The times and places of the hearings have not yet been 
announced. 





The Unlawful Practice of Law Before 
Government Departments 


[Excerpts from Address of HENry Warp Beer, Printed in Congressional Recora 
of June 10, 1938, pp. 11660-11662.*1] 


PeERNicious Practice BEFORE GOVERNMENT AGENCIES CONDEMNED 


The field of the unlawful practice of law is large and varied, and 
extends to every branch of the law, but I shall confine my remarks to the 
pernicious practice of permitting laymen to represent others before State 
and Federal bureaus, agencies, and commissions. 


RicgHT oF APPEAL JEOPARDIZED BY INCOMPETENT REPRESENTATION 


Granting the fact that administrative boards, commissiois, and agen- 
cies are essential because of the complexities of modern government and 
business, there is no earthly reason why nonlawyers may represent others 
and practice law before some of the quasi-judicial bodies when they ean- 
not appear in the courts to which appeals must be taken from these 
administrative bodies. The constitutional basis of all administrative law 
is the right of judicial review. Only recently the constitutionality of the 
National Labor Relations Act was again upheld by the Supreme Court 
because the right of appeal to a judicial tribunal from rulings by the 
Board was preserved (Myers v. Bethlehem Shipbuilding Corporation, 
U. 8. 82 L. Ed. 399). 


OnE NEED Not Be A Lawyer To Be MEMBER OF THE BAR 


Yet the one who makes the record before many of these administra- 
tive boards, commissions, and agencies, and who is openly invited to 
practice law before them by the National and State Governments needs 
no legal training whatever and can be wholly incompetent to raise ques- 
tions of statutory or constitutional law to protect the citizen in his rights. 
The case records of these administrative bodies, commissions, depart- 
ments, or bureaus, nevertheless, must be the only basis for appeal to the 
courts. 

Such a state of affairs gives credence to the apparent anomaly that 
you need not be a lawyer to be a member of the bar. Under depart- 
mental rules you can be a member of the ‘‘ Interstate Commerce Bar,” 
call yourself a ‘‘traffic counselor”’ or ‘‘traffic practitioner,’’ although you 
have never seen a lawbook. Similarly, you may be a member of the 
‘‘Treasury Department bar,’’ ‘‘the Securities and Exchange bar,” 
‘*Communications Commission bar’’; you can advertise vourself as 4 
‘‘trade association counselor,’’ ‘‘food and drug counselor,’’ ‘‘tax couu- 
selor,’’ ‘immigration law expert,’’ etc., and not be a lawver. 


*M Mr. Beer is President of the Federal Bar Association of New York, New Jersey 
and Connecticut, which is sponsoring the Wagner Bill (S. 2944) and the ‘O'Toole Bill 
(H. R. 9635), which, if passed, would prohibit laymen practicing before Government 
departments. 
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These pseudo and high-sounding catch names afford a means of 
soliciting law practice and of accepting of retainers from people and cor- 
porations in need of the services of men duly admitted to the bar, men 
with the necessary background and foundation in the science of juris- 
prudence. 


‘““T@NORANT PiucK’’ or Pseupo Sprciatist Gets Him Money 
UNDER F'ALSE PRETENSES 


The person who operates in such a way and accepts professional 
employment under these conditions is undoubtedly taking money under 
false pretenses. The only asset of such a mountebank is the great 
“ignorant pluck’’ he possesses in his passion to practice law without a 
license. He is ignorant of the constitutional and statutory rights of his 
victim and of the means of preserving these rights. He is unfamiliar 
with the general rules of public and private law, which at all times are 
present and decisive in cases dealing with technical questions in such 
broad fields as taxation, stock issues, and trade-restraint law and 
monopoly and commerce. 

He is untrained in the rules of evidence, and his victim is more than 
likely to be overwhelmed with hearsay testimony about which his so- 
called counselor or practitioner knows nothing and cares less. He is 
completely ignorant of the practice and procedure of the appellate courts, 
which exercise a supervision over the acts and conduct of these public 
agencies. Finally, the pseudo specialist is putty in the hands of the 
smart Government lawyer. 

I found from my many years of experience in the practice of ad- 
ministrative law before boards and commissions and before United 
States circuit courts of appeals and the Supreme Court that there has 
been developed a body of administrative laws, regulating Government 
agencies, which only a lawyer in the course of a proceeding can under- 
stand and use to the advantage of the client he represents. 

All administrative statutes contain certain forms protecting citi- 
zens against self-incrimination and some have reference to privileged . 
communications. All make special reference to judicial review. Most 
boards are forbidden to proceed against citizens without a formal com- 
plaint giving the respondent or defendant proper constitutional notice of 
the nature of the charges. But, if a board can get general admissions of 
guilt from lay agents for their ‘‘clients,’’ without a formal complaint, 
the board’s record for convictions looms large in its annual report to 
Congress, to State legislatures, or Governors. 

The quality or character of the kind of public interest that is within 
the jurisdictional power contemplated by National and State Legisla- 
tures is unknown to laymen who profess to be expert counselors before 
Government boards. 

Furthermore, what is or is not repugnant to the fifth and fourteenth 
amendments to the Constitution is Greek to the laymen as are other con- 
stitutional limitations on the authority of Government bureaus over 
private property and private rights. 

The Supreme Court has repeatedly said that all questions of consti- 
tutional right or statutory authority must be raised below to be subject 
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to review, but how can a man, who is not trained in the law and not 
found fit to be duly licensed to practice law, know when and how to lay 
the proper foundation for appeal when such rights are abused ? 


GOVERNMENT INviTEs LAYMEN TO Practice LAw For OTHERS 


The pity of all this is that despite the terrific shortcomings of these 
nonlawyers and the harm they do to the public, they are actually li- 
censed to practice law before Government and State departments. And 
they have found in Washington the true mecca for their activities. 

This Capital is infested with these interlopers on the practice of law, 
some of whom are not at all reluctant to cash in on the prominence and 
position of their fathers and relatives. The lame-duck, nonlawyer Con- 
gressman claims this field of law practice as his alone. 

Some administrative bodies have resisted the inroads of the non- 
lawyer, but they are few in number. It is with pride that I can state 
that the Federal Trade Commission, with which I was associated for 
about 7 years as a trial attorney, under its rules of practice forbids 
anyone to be represented before it except by a duly-licensed attorney. 
The Securities and Exchange Commission draws the line at hearings 
before the Commission or a trial examiner. Any matter prior thereto 
can be handled by duly registered ‘‘agents,’’ who are not lawyers. This 
attempt to protect the public does not go far enough for, if any activities 
prior to the hearing involve what is generally conceded to be the practice 


of the law, a nonlawyer should not be allowed to practice and receive 
compensation. 


LAYMEN LAUGHED AT 


Most of the administrative bodies are, however, not nearly as cir- 
cumspect as the two I have just mentioned. Hearings before the Depart- 
ment of Agriculture, the Interstate Commerce Commission, Federal Com- 
munications Commission, Federal Workmen’s Compensation Commission, 
to mention but a few, are conducted by and before nonlawyers who re- 
peatedly make laughingstock of themselves when passing upon rules of 
evidence. These agencies have shown no desire to restrict the practice 
of law before them to those competent in the law but allow the serious 
rights of the public to be prejudiced by individuals untrained in the 
science of jurisprudence. 

Whenever, during the course of my many years of experience in 
various capacities as trial attorney for our Government, the defendant 
was represented by a layman I tried my best to protect the defendant; 
and I am sure that attorneys now in the Government service are equally 
solicitous. But, after all, their client is the Government, and they want 
to win cases. It is perfectly ethical and proper for Government lawyers 
to take advantage of the ignorance of their opponents. 

In passing, I might add that we hear a great deal of nonsense today 
about the inability of Government lawyers to stand up against high- 
priced private lawyers and that this is a reason for permitting non- 
lawyers to practice law. You know there is no truth in such statements. 





I. C. C. Attorney Wins Bar Association Prize 


Albert E. Stephan, who is now Regional Attorney for the Interstate 
Commerce Commission, at the Portland, Oregon, office of the Bureau of 
Motor Carriers, has been awarded the $3,000 Ross award of the Ameri- 
ean Bar Association given annually for the ‘‘best paper submitted to 
the Association in discussion of some important topic in the field of law 
and administration of justice.’’ The subject of Mr. Stephan’s paper 
was ‘‘The Extent to Which Fact-Finding Boards Should Be Bound by 
Rules of Evidence.’’ Formal award of the prize will be made at the 
Annual Convention of the American Bar Association, to be held in 
Cleveland on July 24th to 29th, when Mr. Stephan will read his paper. 

Mr. Stephan was at one time an Examiner for the Interstate Com- 
merce Commission, and an Attorney for the Senate Committee on Inter- 
state Commerce. He later became Assistant Counsel for the Federal 
Communications Commission, but returned to the Interstate Commerce 
Commission and accepted his present position in 1936. He is a former 
member of the Association of Practitioners before the Interstate Com- 
merce Commission. 

Mr. Stephan’s many friends will be pleased to learn of the new dis- 
tinction which he has achieved. 





Hon. Winthrop M. Daniels Much Improved 
in Health 


Hon. Winthrop M. Daniels, who was a member of the Interstate 
Commerce Commission from April 6, 1914 until July 1, 1923, and who 
has been in bad health for the past eighteen months, is reported much 
improved, and able to render service to the Trustees of the New York, 
New Haven & Hartford Railroad Company, which is now in process of 
reorganization under Section 77 of the Bankruptey Act. Mr. Daniels is 
seventy-one years of age. He is a Professor Emeritus of Yale University. 





Household Goods Carriers Given Instructions 
as to I. C. C. Hearings 


Mr. J. F. Rowan, Executive Secretary of the Household Goods Car- 
riers’ Bureau, has distributed a pamphlet to the members of his organi- 
zation on the subject ‘‘ Personal Appearances Before the Interstate Com- 
merce Commission,’’ which gives to the members a summary of pro- 
cedure in hearings before the Interstate Commerce Commission per- 
taining to applications under the Motor Carrier Act, 1935. Mr. Rowan 
states in the pamphlet that it is most desirable for members to employ 
I. C. C. practitioners or attorneys with experience under the Motor Car- 
rier Act to represent them at these hearings. 
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In The Halls of Congress 


Congress Adjourns 


The Third Session of the Seventy-Fifth Congress adjourned sine die 
on June 16th. The Senate adjourned at 8:22 P. M. and the House at 
9:09 P. M. 

All bills not passed automatically died with the adjournment of 
Congress, unless a Special Session of Congress is convened, and must be 
reintroduced in the Seventy-Sixth Congress to receive further consider. 
ation. The Seventy-Sixth Congress is due to convene on January 3, 1939, 





Revenue Act of 1938 Becomes Law Without President’s Signature 


H. R. 9682, the Revenue Act of 1938, became a law without the 
President’s signature, by reason of his failure either to sign it or to veto 
it within ten days after submission to him. In a radio address, delivered 
from Arthurdale, West Virginia, on May 27th, he announced ‘he would 
take this course of action by reason of the fact that he did not approve 
of certain provisions of the Act. 





Appropriations for |. C. C. Et Al. 


The Independent Offices Appropriation Bill, H. R. 8837, carrying 
appropriations for the Interstate Commerce Commission, Railroad Re- 
tirement Board, National Mediation Board, ete., has been signed by the 
President. 





Conduct of Congressional Investigations 


House Joint Resolution 699, which had already passed the House of 
Representatives, was passed by the Senate on June 13th, and sent to the 
President. It gives to Joint Congressional Committees the same powers 
of investigation as are now exercised by Committees of the House and 
of the Senate respectively. 

The Senate declined to give the Minton Lobby Investigating Com- 
mittee additional funds with which to continue its investigation during 
the absence of Congress. 





Civil Aeronautics Authority Created for the Regulation of 
Air Transportation 


Both Houses of Congress agreed to the conference report on S. 3845, 
providing for the regulation of air transportation by the establishment 
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of a Civil Aeronautics Authority. The bill has been sent to the Presi- 
dent. 

The Civil Aeronautics Authority will consist of five Board members 
and an Administrator, appointed by the President, and confirmed by the 
Senate, for six-year terms with $12,000 a year salaries. The Board mem- 
bers are removable by the President only for inefficiency, neglect of duty 
or malfeasance in office, as are members of the Interstate Commerce 
Commission, Federal Trade Commission, and other agencies. The Ad- 
ninistrator, however, is removable by the President at will. The President 
designates the Chairman and Vice Chairman of the Authority. The bill 
also establishes an Air Safety Board of three members with salaries at 
$7,500 each. 

The Civil Aeronautics Authority will be empowered to designate air 
mail routes and sign contracts ; take over the present powers of the Inter- 
state Commerce Commission with respect to fixing of air mail rates and 
all other fares and charges; assume all present powers of the Bureau of 
Air Commerce ; and approve all Government expenditures for aviation. 

The Safety Board will investigate airplane crashes and recommend 
methods of eliminating perils of flying. 





1. C. C. Revamping to be Studied by House Committee 


Chairman Lea of the House Committee on Interstate and Foreign 
Commerce announced on June 18th that he would appoint a special com- 
mittee of seven members to conduct an investigation of the possible re- 
vamping of the Interstate Commerce Commission with a view to using it 
as the regulating and coordinating agency for all competing forms of 
transportation. The personnel of the committee has not yet been 
announced. 

House Concurrent Resolution 61, introduced on June 6th by Repre- 
sentative Barton of New York, to create a Special Joint Congressional. 
Commission to investigate the railroad situation, was referred to the Com- 
mittee on Rules, which took no action upon it. 





Investigation of Railroad Financing 


_ _The Committee on Interstate Commerce of the Senate was author- 
wed by the Senate on May 27th, by Senate Resolution 273, to continue its 
investigation of railroad financing in the next session of Congress, so as 
to give the Committee an opportunity to prepare its report. 





Motor Carrier Act Amended 


H. R. 9739, amending the Motor Carrier Act of 1935, was passed by 
the House of Representatives on June 13th. The Senate passed the bill, 
with an amendment, on June 16th, and the House concurred in the 
amendment. The bill was sent to the President. 
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Railroad Unemployment Insurance Act Passed 


H. R. 10127, establishing an unemployment insurance system for 
railroad employees, and to be known as the ‘‘Railroad Unemployment 
Insurance Act,’’ was passed by the House of Representatives on June 
13th, and by the Senate on June 15th. In view of the opposition of the 
Treasury Department to the measure, it is not definitely known what 
action the President will take. 

By this Act railroad employees will be excluded from the benefits of 
State Unemployment Compensation Laws. Carriers will be required to 
pay a tax of 3% on their payrolls, with a maximum of $300.00 per 
month as to any employee. The law will be administered by the Rail- 
road Retirement Board. 

An employee would have to be unemployed for at least seven days 
before receiving any benefits. The benefits would then be based on the 
pay of the worker and the length of time he was unemployed in each 
fifteen-day period. Thereafter, he would receive from $1.75 to $3.00 per 
day for the rest of the fifteen-day period. No employee could receive in 
one year an amount greater than eighty times his daily benefit rate. 
Compensation would be given for a maximum of approximately five 
months. This law is more favorable to the lower paid employees than the 
State Unemployment Compensation Laws, but not so favorable to the 
higher paid employees. 





Wage-Hour Bill Passed—tncludes Railroad Employees 


S. 2475, the revised Wage-Hour Bill, was passed by the House and 
the Senate on June 14th, and sent to the President. The conference 
report was approved by the House of Representatives by a vote of 289 to 
89. The bill was passed by the Senate without a record vote. Railroad 
employees are subject to the minimum wage provisions of the bill. The 
bill establishes a minimum wage of 25 cents per hour during its first 
year, 30 cents per hour during the next six years, and at the end of 
seven years the minimum wage is set at 40 cents per hour. This is sub- 
ject to change by the Administrative Boards to be set up. 





Transportation of Persons Incident to Labor Controversies 


S. 2403, prohibiting transportation in interstate commerce of any 
person who is employed or is to be employed for the purpose of obstruct- 
ing or interfering by force or threats with peaceful picketing by em- 
ployees during any labor controversy affecting wages, hours or conditions 
of labor, or the exercise by employees of any of the rights of self-organi- 
zation, or collective bargaining, etc., which was passed by the Senate on 
August 14, 1937, was passed by the House of Representatives on June 
16, 1938. The bill was amended so as to make its provisions inapplicable 
to common carriers. 
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Bankruptcy Act Amended 


The Senate amendments to H. R. 8046, the Chandler Bankruptcy 
Bill, which practically rewrites the Bankruptcy Act, with the exception 
of Section 77, were agreed to by the House of Representatives on June 
13th, and the bill sent to the President. In this bill Section 61 of the 
Bankruptcy Act has been so revised as to ameliorate some of the require- 
ments with respect to depositories for funds of Trustees in bankruptcy, 
by permitting deposits of securities in lieu of surety bonds. 





Maritime Labor Board to be Established 


H. R. 10315, amending the Merchant Marine Act of 1936, establishes 
a Maritime Labor Board somewhat similar to the National Mediation 
Board. Both Houses agreed to the conference report. The bill was sent 
to the President for his action. The Second Deficiency Appropriation 
Bill carries an appropriation of $100,000 for the use of the Maritime 
Labor Board. 





Longshoremen’s and Harbor Workers’ Compensation 
Act Amendments 


The House of Representatives, on June 15, 1938, concurred in the 
Senate amendments to H. R. 5690, amending the Longshoremen’s and 
Harbor Workers’ Compensation Act. The bill was sent to the President. 





Motor Bus Mail Service Authorized 


House Joint Resolution 663, authorizing experimental operation of 
motor bus mail service, with mail distributed en route, was passed by 
both the House and the Senate on June 16th. The experimental service 
is to be inaugurated between Peru and Indianapolis, Indiana, and to be 
substituted for the service formerly operated by an electric line between 
those points. 





Eight-Hour Day for Great Lakes Vessels 


8. 4132, limiting the hours of labor of certain officers and seamen on 
vessels navigating the Great Lakes and adjacent waters, was passed by 
4 House of Representatives on June 15th, and sent to the President for 

is action. 





Federal-Aid Highway Bill Signed 


The Federal-Aid Highway Bill, H. R. 10140, was signed by the 
President on June 9, 1938. 
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Customs Administrative Bill Passed 


The conference report on the Customs Administrative Bill, H. R. 
8099, was adopted by the Senate and the House of Representatives, and 
the bill sent to the President for his action. 





1934 Retirement Act Payments to be Refunded to Railroads 


President Roosevelt has signed S. 3526, providing for the refund- 
ing to the railroads of those funds paid in under the Railroad Retirement 
Act of 1934, which was held unconstitutional. Some Class I railroads, 
the express companies, and the Pullman Company advanced certain 
moneys to the Railroad Retirement Board, when it began operation, and 
it is these payments that are to be refunded. 





Flood Control Bill 


The Omnibus Flood Control Bill, H. R. 10618, was passed by both 
the House of Representatives and the Senate, by their adoption of the 
conference report. It was sent to the President for his action. 





Government Reorganization 


The Senate Select Committee on Government Organization will be 
continued, the Second Deficiency Appropriation Bill, H. R. 10851, mak- 
ing available to it such funds as have already been approved for its use 
but which remain unexpended. The funds will be available through- 
out the fiscal year 1939. 





Florida Ship Canal 


The Committee on Rivers and Harbors of the House of Representa- 
tives on May 27th definitely decided not to ask the Rules Committee for 
a rule permitting special consideration of H. R. 6150, which would pro- 
vide for the construction of the Florida Ship Canal. 





President Backs Seaway Project 


Representative Andrews, of New York, an opponent of the St. 
Lawrence seaway project, placed in the Congressional Record a letter 
written by President Roosevelt emphasizing the importance of hydro- 
electric power development on the St. Lawrence River from the stand- 
point of national defense. The State Department has recently offered 
to negotiate a new treaty with Canada for the development of the Great 
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Lakes-St. Lawrence basin, providing for construction of a deep water 
channel connecting the Atlantic Ocean with the interior of the American 
continent. 





Railroad Loan Bill Not Passed 


The bill which would authorize the Reconstruction Finance Corpora- 
tion to lend railroads up to $300,000,000 was rejected by the Committee 
on Banking and Currency of the House of Representatives on June 14th. 
Consequently, Congress adjourned without making any additional pro- 
visions for railroad loans by the RFC. 





Pettengill Fourth Section Bill Not Passed 


The Senate again declined to give consideration to the Pettengill 
Fourth Section Bill, H. R. 1668, when it was reached on the calendar on 
June 16th. During the course of the colloquy, it was stated that Sena- 
tors Wheeler, Ashurst, Norris, Borah and Hayden were opposed to the 
bill, and would filibuster it. Majority Leader Barkley expressed himself 
as being in favor of it. 





Six-Hour Day for Train Dispatchers 


The subcommittee of the Committee on Interstate and Foreign Com- 
merce of the House of Representatives received rebuttal testimony on 
H. R. 4358, providing for a six-hour day for train dispatchers. The 
testimony was presented by Mr. J. G. Luhrsen, President of the Ameri- 
ean Train Dispatchers Association. 





Railway Labor’s Proposal for Government Operation of Railroads 


The proposal of the Railway Labor Executives Association for legis- 
lation authorizing President Roosevelt to assume direct control of the 
transportation industry in the event of a national emergency, incident to 
the proposed wage reductions, and presented to Senator Wagner, of New 
York, and Representative Crosser, of Ohio, was not introduced in Con- 
gress. 





Land Grant Rate Bill Not Passed 


The Committee on Interstate and Foreign Commerce of the House of 
Representatives on June 9th, ordered the Land Grant Rate Bill, H. R. 
10620, favorably reported, but no further action was taken on it. 
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Interterritorial Freight Rates 


The Senate declined to act upon Senate Resolution 296, introduced 
by Senator Pepper, of Florida, which would have requested the Inter. 
state Commerce Commission to study and report at the beginning of the 
next session of Congress on interterritorial freight rate differences and 
inequalities. 





Discontinuance of Mail Trains 


H. R. 10590, which would require the railroads to give the Post 
master General thirty days’ notice of the discontinuance of any train on 
which mails are carried, was passed by the House of Representatives on 
June 10th, and sent to the Senate, but no further action taken on it. 





S. S. SOUTHERN CROSS TO RESUME SOUTH AMERICAN SERVICE 


Chairman Land of the United States Maritime Commission has an- 
nounced that on June 18th, regular fortnightly American steamship 
service from New York to the East Coast of South America will be 
resumed when the 8. 8S. Southern Cross sails from New York. Fore- 
closure proceedings against four vessels of the Munson Line temporarily 
interrupted this service. The Maritime Commission will establish a new 
service to South America about September Ist, with a fleet of three fast 
and modern liners, the Virginia, Pennsylvania, and California, which 
were formerly operated in the intercoastal trade. 





BOARD OF TAX APPEALS AMENDS RULES OF PRACTICE 


The Rules of Practice and Procedure of the United States Board of 
Tax Appeals have been amended so as to have Armistice Day (Noven- 
ber 11th) counted as a legal holiday in the computation of time under 
Rule 61. 





SECURITIES AND EXCHANGE COMMISSION HEARINGS 


The Securities and Exchange Commission began hearings on June 
29th, in Washington, on applications filed by the New York Stock Ex- 
change to strike the following securities from listing and registration: 


Chicago, Indianapolis and Louisville Railway Company $100 par 
value 4% Non-Cumulative Preferred Stock ; 

Detroit and Mackinac Railway Company, $100 par value 5% Non- 
Cumulative Preferred Capital Stock, and $100 par value Com- 
mon Capital Stock ; 

New Orleans, Texas & Mexico Railway Company, $100 par value 
Capital Stock ; 

Norfolk Southern Railroad Company, $100 par value Capital Stock. 
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Bills Signed By President 


Up to the time the JourNaL went to press it had been announced 
that the President has signed the following bills: 
S. 3845, providing for the regulation of air transportation by the 
establishment of a Civil Aeronautics Authority, signed on June 23rd. 
H. R. 8046, the Chandler Bankruptcy Bill, signed June 22nd. 


H.R. 10127, the Railroad Unemployment Insurance Act. 


June 27th. 


Reptd—Means Reported By Committee. 


Signed 


H. R. 10315, amending the Merchant Marine Act of 1936, and estab- 
lishing a Maritime Labor Board. 
S. 2475, the Wage-Hour Bill, known as the ‘‘ Fair Labor Standards 


Act of 1938.’’ 


Signed June 27th. 


H. R. 10618, the Omnibus Flood Control Bill. 
8. 4132, limiting the hours of labor of certain officers and seamen on 
vessels navigating the Great Lakes and adjacent waters. 
H. R. 8099, the Customs Administrative Bill. 
The President has also signed the Second Deficiency Appropriation 
Bill, carrying an appropriation of $3,000,000 with which to begin work 
on a new building to house the Social Security Board and Railroad 


Retirement Board. 





They Talk About The “Railroad Problem” 
Solution of Railroad Problem Held Key to Prosperity 


Representative Pettengill, of Indiana, in an address before the New 
York Railroad Club, on May 20th, asserted that the solution of the rail- 
road problem would do more than any possible pump-priming, court 
packing or government reorganization to rebuild our lost prosperity. 

Congressman Pettengill said : 


‘For five years the Administration has done nothing about a thor- 
oughly bad situation except to loan the railroads deeper into debt, and 
provide them with more bankruptcy facilities. Their further collapse 
would reverberate in every township in America.”’ 


Congressman Pettengill suggested the following program for the 
improvement of the railroad situation : 


1. Stop Government competition. Sell the Federal Barge Line. 

2. Stop subsidizing railroad competitors—at railroad expense. 

3. Pass the Pettengill Long and Short Haul Bill. 

4. When railroad facilities are required for the benefit of competitors let the 
cost follow the benefit. 

5. Stop subsidizing intercoastal ships. 

6. Don’t pass the McAdoo bill to repeal tolls on American ships going 
through the Panama Canal. 

7. Put all freight, mail and passenger rate making for all carriers under one 
body—railroads, trucks, pipeline, coastwise, intercoastal, Great Lakes and river 
shipping and aviation. 

8. Restore railroad management to its constitutional freedom in strictly 
management problems. 

9. Let the managements work out consolidation plans, leaving veto power 
with the I. C. C. 

10. Repeal land grant contracts except during time of war. 

ll. _ frightening investors with talk of repudiation of contracts in sol- 
vent roads. 





Chairman Splawn of |. C. C. Urges Special Bankruptcy Court 
for Railroads 


Chairman Splawn of the Interstate Commerce Commission told the 
Committee on the Judiciary of the House of Representatives on June 
Ist that the railroads of the Nation are in a pitiable plight because of 
over competition and the general business depression. He urged the crea- 
tion of a special bankruptcy court, to consider reorganization of many 
railroads, and a national transportation authority to seek new business, 
elimination of waste, and to coordinate transportation. 

3 From a long-range viewpoint, Chairman Splawn optimistically said 

I feel that the solution of the problem is increase of business. I think 
the increase will come with the gradual economic development which will 
make necessary full use of facilities.’ Citing the private automobile, 
trucks, waterways, airways and railroads as all competing for the same 
business, Chairman Splawn said that the country now has too much 
transportation service for the business available. 
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Chairman Splawn was appearing in support of the bill introduced 
by Representative Chandler, of Tennessee, H. R. 10387, designed to 
speed up reorganization of railroads in bankruptcy and provide for 
consolidations. 





Investigation of Railroad Problem Urged 


Representative Bruce Barton, of New York, introduced in the House 
of Representatives seven concurrent resolutions providing for joint Con- 
gressional Commissions to study the ‘‘seven deadly sores’’ of the present 
economic situation, and report to the next Congress a definite program 
for dealing with each of them. One of the so-called ‘‘seven deadly sores” 
is ‘‘The Railroad Problem.’’ With respect to it, Congressman Barton 
said : 


“1. For more than fifty years the railroads of this country have been sub 
jected to regulation by the Federal Government. 

“2. Large sums of money have been loaned the railroads in the past six years 
by the Reconstruction Finance Corporation and by the Public Works Administra- 
tion to assist them in meeting their current charges on their bonded indebtedness 
and in rehabilitating their rolling stocks and other necessary equipment. 

“3. It is alleged that a large number of the railroads in this country are 
faced by bankruptcy during the next twelve months unless additional assistance 
is forthcoming. 

“4. Congress should formulate a long term policy, calling into conference 
stockholders, management, labor, and representatives of the I. C. C. and other 
governmental agencies.” 


Senator Truman Discusses the Railroads 


Senator Truman, of Missouri, on the floor of the Senate, on June 
16th, during his discussion of railroads, said, in part: 


“Railroads exist for one purpose only, to transport passengers and freight 
around the country. It is a sales proposition, and if they cannot sell transpor- 
tation to the country and their competitors can, the railroads will go out of 
business just as the old river packets did. 

“There are great rail systems in this country now being operated by lawyers 
and engineers and accountants who could not sell gold dollars for 95 cents. 
Rail management can only see straight down the right-of-way as it was laid out 
in 1890, and all the help is in the same frame of mind. They still believe that 
they own a monopoly in transportation and that they can raise rates to any point 
and get away with it; browbeat labor into pay cuts, and still pour the cash 
into Wall Street. It cannot be done. What the rails need is some young blood 
with imagination. 


* * * * * * * * * 


“I believe that every kind of transportation should be treated alike by the 
Government, equally regulated, equally taxed. | think a transportation com- 
mission to control all transportation is coming. Railroads must be moderni 
because they fill a major place in the system of the country. All methods of 
transportation must be coordinated. If the Government must finance them let 
us face the situation and do it. Let us retire a lot of old fellows and give the 
boys a chance and a career to look forward to. Rails must have new blood or 
they will die or become Government owned, which is the same thing.” 
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Commissioner Eastman Says Labor Must Help Railroads Reduce 
Waste and Inefficiency 


In an address on June 17th, before the Harvard Business School 
Alumni Association, Commissioner Eastman said he doubted whether 
the railway labor organizations fully appreciate how radically transpor- 
tation conditions have changed, and whether they have considered suf- 
ficiently the wisdom, from the standpoint of their own good, of long es- 
tablished traditions, customs, practices and policies, in view of these 
changed conditions. 

Commissioner Eastman said that on the subject of rail wages and 
working conditions feeling runs so high that it is a delicate subject to 
discuss. But, he added, ‘‘ Railway labor may well consider now how best 
they can help the process of readjusting the railroads in their own self 
interest and reconsider their position in that light. Certainly, condi- 
tions are not now and for some years have not been working out to the 
advantage of the employees as a whole.’’ 

Further rate increases or wholesale debt readjustments as possible 
eures for present railroad ills were ruled out by him. He urged that 
cooperative movement be made by employees, shippers, security holders 
and the Government to reduce rail waste and inefficiency through con- 
solidations and to coordinate rail transportation with other agencies of 
transport. He denied that the railroads are over burdened with debt, or 
that this is the chief cause of their ills. While, he said, many of the car- 
riers must be reorganized, in view of present conditions this is no simple 
task to perform with proper regard to the equities as between various 
classes of security holders. 





Railroad President Urges Carriers to Solve own Problems 


Mr. George P. MeNear, Jr., President of the Toledo, Peoria & West- 
ern Railroad, in his annual report, says that a preliminary step toward 
relieving the railroads of Government regulation and returning them to 
private management might have to be the recovery of certain powers 
now exercised by the Association of American Railroads. He questions 
whether the A. of A. R. should have power to limit the right of individual 
action by any road and to force member roads to conform to its policies 
and decisions with respect to such problems as labor and terminal coor- 
dinations, involving questions of property rights. 





Railroads Criticized by Consumers’ Counsel 


In an address before the National Association of Purchasing 
Agents, on May 24th, Mr. John Carson, Consumers’ Counsel of the 
National Bituminous Coal Commission, said that in the past twelve vears 
while the bituminous coal industry was losing more than $350,000,000 the 
railroads have had net earnings of more than four billion dollars, largely 
taken from coal. He added ‘‘The railroad interest itself is not served by 
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such condition. I want to add now that the facts will prove beyond ques- 
tion that if the railroads were operated efficiently as systems of trans- 
portation, if supplies and equipment were purchased at arms length and 
at fair competitive prices, if the lobby, legal and official expenses were 
either eliminated or reduced to a public interest level, the income of four 
billion dollars would have been tremendously increased, and the old 
smoke screen of excessive labor costs would not be dragged out now to 
create uncertainty in our national economic structure.’’ Mr. Carson was 
at one time secretary to Senator Couzens. 





DECISIONS OF SECURITIES AND EXCHANGE COMMISSION 


The Securities and Exchange Commission has announced that 
Volume 1 of its decisions has been printed and bound in buckram. This 
volume contains all findings and opinions covering the period July 2, 
1934 to December 31, 1936. It is obtainable from the Superintendent of 
Documents, Government Printing Office, Washington, D. C., at $1.75 
per copy. 





SOUTH AFRICAN RAIL AND MOTOR TRANSPORT 


Competition between rail and motor transport in South Africa is 
controlled by law chiefly to protect the railroad, the second largest sys- 
tem in the World under one management, which is owned by the people. 





HIGHWAY-RAIL COMPETITION IN AUSTRALIA 


Chairman J. W. Davidson, of the Queensland (Australia) Trans- 
port Board, who was recently interviewed in Montreal, said that their 
license plates for a 5-ton truck cost almost $5,000. The small 1-ton outfit 
license plates cost $1150 a year. The high license fee was Australia’s 
solution to highway-rail competition. The Board Chairman said ‘“‘It 
wasn’t a popular move but it had to be done.’’ 





SUIT FILED TO SET ASIDE “PITTSBURGH PLUS” ORDER 


The United States Steel Corporation, and certain of its subsidiaries, 
the American Bridge Company, Carnegie-Illinois Steel Corporation, 
American Steel and Wire Company, and Tennessee Coal, Iron and Rail- 
road Company, have filed a petition in the United States Cireuit Court 
of Appeals for the Second Cireuit, at Philadelphia, to set aside the 
‘*Pittsburgh Plus’’ order issued by the Federal Trade Commission in 
1924. ‘‘Pittsburgh Plus’’ is the alleged practice, prior to 1924, of selling 
products at delivered prices, which were equal to the prices f.o.b. Pitts- 
burgh, plus the amount equal to the freight charges from Pittsburgh to 
destination, regardless of the point where such products were actually 
manufactured. Following the order of the Federal Trade Commission in 
1924, this practice was supplanted by the present multiple basing point 
pricing system, used by steel, cement and other major industries. 
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At The Interstate Commerce Commission 


Rates on Grain and Grain Products 


Commissioner Eastman has written interested parties stating that 
further hearings in I. & S. Docket 4208 and Docket 17000, Part 7-A, 
will not be held until after September Ist, and that the place of the final 
hearing and the specific date will be the subject of an appropriate an- 
nouncement later. 





Depreciation Charges of Water Carriers 


The Commission has extended until August 1, 1939, the date upon 
which carriers by water shall file with the Commission estimates of 
depreciation percentage rates, as required by paragraph (7) of its order 
of August 1, 1935, as amended. 





Eastern Passenger Fares in Coaches 


The Commission has reopened Ex Parte 123, so far as it relates to 
rates of passenger fares in coaches in Eastern territory, and held a 
hearing on June 27, 1938, for the taking of testimony incident to the peti- 
tion of the Eastern carriers for reargument and reconsideration. The 
Commission heretofore declined to permit the increase in passenger 
fares in coaches in Eastern territory from 2 cents to 2.5 cents per mile. 





Increase in Express Rates Sought 


The Commission has docketed as Ex Parte 126 the petition of Rail- 
way Express Agency, Inc., and Southeastern Express Company for 
authority to increase their rates and charges and to make certain modifi- 
cations of the express rate structure. The Commission has assigned the 
petition for hearing at Washington, D. C., on July 6, 1938. Further 
hearings, at convenient places, will be assigned later. 





Railway Express Agency Application Approved 


The Commission has approved the application of the Railway Ex- 
press Agency, and a number of carriers, whereby the Southeastern Ex- 
press Company will be discontinued, and the business formerly con- 
dueted by it taken over by the Railway Express Agency. The plan will 
probably become effective at midnight July 31, 1938. 
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Stocker-Feeder Rates 


Examiner Frank M. Weaver, in Docket No. 27674—Matador Land 
and Cattle Co., Ltd., v. Atchison, T. & 8S. F. Ry. Co., has recommended 
that the Commission find the defendants’ tariff rule which makes re- 
shipment by rail carriers a condition precedent to the application of 
stocker-feeder rates on stocker-feeder livestock between points in Brit- 
ish Columbia, Arizona, California, Idaho, Montana, western New Mexico, 
Oregon, Utah, and Washington, on the one hand, and points within the 
territory east of those States on the other, to be unreasonable and 
unjustly discriminatory. He recommends that the Commission require 
cancellation of the rule. The Commission has not yet given considera- 
tion to the proposed report. 





Valuation Orders 4 and 22 Suspended 


The Commission has suspended Valuation Orders Nos. 4 and 22, 
relating to inventories of materials and supplies for the year 1938. Simi- 
lar action was taken for the years 1932 and 1933. 





Receivers’ and Trustees’ Securities—Accounting 


The Commission has issued the following order with respect to Ac- 
count 756 of the Classification of Income, Profit and Loss, and General 
Balance Sheet Accounts, effective on June 1, 1938: 


“It is ordered, that account 756, ‘Receiver’s certificates,’ and the text thereto 
be and they are hereby cancelled and the following account and text be, and they 
are hereby, prescribed in substitution thereof: 

“756. Receivers’ and Trustees’ Securities——When receivers or trustees acting 
under the orders of a court are in possession of the property of the company 
and under the order of such court issue evidences of indebtedness, or assume the 
payment of equipment trust certificates, the par value of such evidences and 
certificates shall be credited to this account.” 





Watermelon Rate Complaint Dismissed 


The Commission has dismissed the complaint in Docket No. 27368— 
Georgia Public Service Commission v. Alabama Great Southern Railroad 
Company, Et Al., upon a finding that rates on watermelons, in carloads, 
from points in Georgia, Florida, South Carolina and North Carolina, to 
destinations in Southern, Official and Western Trunk Line Territories, 
were not shown to be unreasonable. Commissioner Caskie dissented. 





Fourth Section Departures Under Ex Parte 115 


The Commission has amended Fourth Section Order No. 13001, 
entered October 19, 1937, in Ex Parte 115—General Commodity Rate 
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Increases, 1937, 223 I. C. C. 657, by changing the second proviso in the 
first paragraph of the order to read as follows: 


“(2) Where rates established under the authority contained herein are 
increased by greater amounts to or from intermediate points than to or from 
more distant points, or where increases are made in rates to or from intermedi- 
ate points and not to or from more distant points, thereby creating or increasing 
departures from the long-and-short-haul provision of section 4, the relief herein 
shall expire on November 1, 1938, Provided, That if applications are filed on or 
before said date for relief to continue any of such rates beyond that date, in 
the manner and form as provided in rule XVIII of the Rules of Practice of this 
Commission, the rates included in and covered by such respective applications 
may be continued until the determination thereof by this Commission.” 








Import, Export, Coastwise and Intercoastal Rates 


In Docket No. 27427—City of Philadelphia v. Baltimore & Ohio Rai- 
road Company, Et Al., Examiner Bardwell has recommended that the 
Commission find that class and commodity rates on import, export, coast- 
wise and intercoastal traffic between the Port of Philadelphia, Pennsyl- 
vania, and points in Trunk Line, Central and Western Trunk Line 
Territories have not been shown to be unreasonable, unduly prejudicial 
or otherwise in violation of the Interstate Commerce Act. He has also 
recommended that the Commission find that charges and practices in 
connection with accessorial or terminal services at the Port of 
Philadelphia, as compared with such charges or practices at other 
north Atlantic ports or at south Atlantic or Gulf ports, are not shown to 
result in undue prejudice to the Port of Philadelphia or in undue pref- 
erence of such other ports, and that the record does not warrant the 
prescription of a tariff rule requiring the accessorial or terminal charges 
to be stated separately from the line-haul charges on export, import, 
coastwise or intercoastal traffic. It is recommended that the complaint 
be dismissed. The Commission has not acted upon his recommendations. 





Seatrain Lines Case 
In Docket No. 25727—Seatrain Lines, Inc., v. A. C. & Y. Ry. Co., 
Et Al., the Commission has entered an order postponing until July 30, 


1938, the effective date of the order heretofore entered by it as subse- 
quently amended. 





Hudson & Manhattan Passenger Fares 


Examiner Koch has recommended that the Commission permit the 
local passenger fare of the Hudson & Manhattan Railroad Company, 
between Jersey City and Hoboken, New Jersey, and Hudson Terminal, 
New York City, be established at eight cents. The present rate of fare is 
six cents. The carrier proposed to increase it to ten cents. The Com- 
mission has not acted upon the recommendation. 
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Protective Service to Perishable Freight 


Examiner Sharpe presided at a hearing held in Washington on June 
9th, in Docket No. 20769—Charges for Protective Service to Perish- 
able Freight, so far as it relates to the cost of furnishing refrigeration 
service for bananas and cocoanuts, and the cost of ice at stations in Ver- 
mont, at Springfield and Boston, Massachusetts, and Portland, Maine. 
The hearing was previously assigned for May 31st, but continued to the 
above-mentioned date. 





Status of Indiana R. R. 


Examiner W. J. Harris has issued a proposed report recommending 
that the Interstate Commerce Commission find that the Indiana Railroad 
is not exempt from the provisions of the Railroad Retirement Act, the 
Carriers Taxing Act of 1937 and the Railway Labor Act. The Con- 
mission has not acted upon his report. 





Fonda, Johnstown & Gloversville R. R. Co. Reorganization 


The Commission has granted the New York Central Railroad Con- 
pany leave to intervene in the reorganization proceedings of the Fonda, 
Johnstown & Gloversville Railroad Company. 





Curtis Bay R. R. Co. Operation 


Division 4 of the Commission has issued a report and certificate 
authorizing the operation in interstate commerce, as a terminal switch- 
ing carrier, by the Curtis Bay Railroad Company of its line of railroad in 
the City of Baltimore, Maryland. 





Oregon, Pacific and Eastern Ry. Co. Reorganization 


Division 4 of the Commission has ordered that the report prepared 
by the Bureau of Valuation with respect to original cost, cost of repro- 
duction new, cost of reproduction less depreciation, value of lands, and 
working capital of the Oregon, Pacific and Eastern Railway Company, 
debtor, as of December 31, 1936, be filed in and made a part of the record 
in Finance Docket No. 11855—Oregon, Pacific and Eastern Railway 
Company Reorganization. 

The Commission has announced a public hearing, before Examiner 
Conway, on July 19, 1938, at the Commission’s offices in Washington, 
upon the plan of reorganization filed by the debtor. 
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Chicago, Indianapolis & Louisville Ry. Co. Reorganization 


Division 4 of the Commission has issued a report in Finance Docket 
No. 10294—Chicago, Indianapolis & Louisville Railway Company Reor- 
ganization, recommending a method or formula for the segregation and 
allocation of the earnings and expenses of the debtor between and to its 
mortgage divisions. 





Erie R. R. Trustees and Counsel Compensation 


The Commission has fixed the maximum compensation of C. E. 
Denney, Trustee of the Erie Railroad Company, at $30,000 per annum. 
The salary of his Co-Trustee, John A. Hadden, was fixed at a maximum 
of $15,000 per annum. Counsel for the Trustees, H. A. Taylor, was 
given a maximum compensation of $18,000 per annum. 





Spokane International Ry. Reorganization 


The Commission has released its approved plan for the reorganization 
of the Spokane International Railway and Coeur d’Alene & Pend 
d’Oreille Railway, to be certified to the United States District Court for 
the Eastern District of Washington. This is the first reorganization plan 
approved for a Class I carrier. The capital structure of the new cor- 
poration will consist of $2,846,400 of income mortgage bonds, bearing 
4%% interest if earned, and 28,464 shares of new common stock. The 
bondholders of both Companies will receive in exchange for each $1,000 
bond and accrued interest, $600 principal of new income bonds and six 
shares of new common stock. 





Louisiana & North West R. R. Co. Reorganization 


Judge Goddard of the United States District Court for the South- 
ern District of New York, on June 17th, indicated his doubts as to the 
fairness of the plan of reorganization for this carrier proposed by the 
Commission in Finance Docket No. 10813. Counsel for the Company 
opposed the I. C. C. plan on the ground that it would give control to a 
competitor. Judge Goddard said: ‘‘I can’t say that a plan is fair when 
the control of a railroad is given over to a competitor.”’ 


New York, New Haven & Hartford R. R. Co. Reorganization 


Examiner Wilkinson of the Bureau of Finance has issued a pro- 
posed report in Finance Docket No. 10992—New York, New Haven & 
Hartford Railroad Company Reorganization, in which it is reeommended 
that the Commission refuse approval, at this time, of any of the plans of 


reorganization so far submitted. The Commission has not acted upon 
his recommendations. 
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Soo Line Trustees Ratified 


The Commission has ratified the appointments of Messrs. G. W., 
Webster and Joseph Chapman as Trustees of the property of the Minne. 
apolis, St. Paul & Sault Ste. Marie Railway Company, now in process of 
reorganization under Section 77 of the Bankruptcy Act, in Finance 
Docket No. 11897. The ratification of Chapman’s appointment had been 
opposed by the Railway Labor Executives Association. Commissioners 
Meyer, Miller, McManamy and Rogers voted against the ratification of 
Chapman. 





NATIONAL RAILROAD ADJUSTMENT BOARD REFEREE 


Dr. John A. Lapp has been appointed by the National Mediation 
Board as referee for the First Division of the National Railroad Adjust 
ment Board for the handling of 45 deadlocked cases. Dr. Lapp took up 
his duties as referee on June 3, 1938. 





UNITED STATES CIVIL SERVICE EMPLOYEES 


There were 826,319 employees in the executive branch of the United 
States Government during the month of April, 1938, an increase of 9,847 
as compared with March, 1938. 





MEXICO’S UNION-OPERATED RAILWAYS RAISE FREIGHT RATES 


Mexico’s union-operated railways, on June 2nd, gave industry 8 
choice of accepting freight rate increases ranging up to 100 per cent or 
subscribing to a loan of approximately $10,650,000 needed to help 
restore them to a sound financial basis. The railways were nationalized 
by President Cardenas about a year ago and turned over to the Railway 
Workers’ Union to operate on May Ist. Chambers of Commerce and 
industry have protested the proposal as ‘‘impossible,’’ and representa- 
tives of the mining industry say it will force a majority of the Nation’s 
small, independent mines and small processing plants to close. 





INTERPRETATION OF CHANGES IN ARRANGEMENTS FOR 
C.0.D. SHIPMENTS 


Members of the Traffic Executive Association—Eastern Territory, 
Western Traffic Executive Committee, and the Traffic Executive Associa- 
tion—Southern Territory, have concluded that all questions of interpre- 
tation of Rule 47 of the Consolidated Classification covering C.O.D. 
charges shall be placed in the hands of the Consolidated Classification 
Committee, and all suggestions with regard to changes in this rule will 
also be handled by that Committee. 
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Minneapolis & St. Louis R. R. Co. Acquisition 
and Dismemberment Denied 


The Interstate Commerce Commission, in Finance Docket No. 
10947—Associated Railways Company, Et Al., Acquisition, Abandon- 
ment and Securitves, has issued a report and certificate denying the appli- 
eation of the Associated Railways Company for authority to acquire the 
properties of the Minneapolis & St. Louis Railroad Company and its 
Receivers. At the same time the Commission declined to modify its plan 
for the consolidation of railway properties. Chairman Splawn and Com- 
missioner Mahaffie concurred in the result. Commissioner Eastman, in a 
separate opinion, concurred in the results, but reached them by a route 
somewhat different from that followed by the majority. Commissioner 
Miller concurred in Commissioner Eastman’s opinion. 

In a dissenting opinion, Commissioner Meyer said, in part: 


“Looking at this country ‘as it stands today, I do not believe it can yet get 
along without the railroads, ignoring for the present questions of national defense 
If that is true it follows that to have railroads we must preserve them. For 
years this Commission has pointed out to communities in many parts of the 
country, in connection with applications for abandonment, that it was for them 
to decide in the first instance whether they could afford both railroad and 
highway transportation; and if not, which agency they elected to retain. But a 
railroad which is not given enough traffic to live must be abandoned, no matter 
how essential its continued operation may be for industries on its line or in the 
territory it serves. It is only by authorizing abandonments where public gains 
out-weigh private losses that the most essential railroad mileage of the country 
can be preserved. 

“It is not for the Commission to say which instrumentality of transportation 
the public shall patronize. The people who buy transportation decide that. To a 
great extent they have already decided against the railroads so far as a large 
part of their transportation is concerned. They have given it to the highways 
and now they must take the consequences of their choice. If those who are 
using the highways for profit are now paying their fair share of taxes and other 
charges for such use, a still greater proportion of existing railroad mileage is 
doomed, for the simple reason that, in the face of present highway operations, 
many thousands of miles of railroad can not be sustained by the proportion of 
available traffic still given to them. Even though economic recovery should 
hereafter be speedy, it is not probable that enough traffic will develop during the 
next decade to sustain the present railroad and highway capacity, not to speak of 
the constant additions to the latter. 

“The Commission does not finally decide upon what basis the competitive 
struggle among the various agencies of transportation—railroads, highways, 
waterways, pipe lines, airways—shall be conducted. It would be an abuse of 
power to attempt to do it by means of arbitrary rate levels or differentials; and 
private as well as contract trucks can be resorted to. The state legislatures and 
the Congress alone can determine the basis upon which this competitive strug- 
gle shall be conducted. If the prevailing basis should be found to be the perma- 
nent basis, the future of our railroads is dark. This is so without reference to 
droughts and other disasters. What I am discussing is not caused by disasters of 
that character. Information compiled by the Federal Coordinator of Transpor- 
tation may be sufficient for Congtess and State legislatures to decide whether or 
not the raging competitive cnrlane is now being waged upon a basis of sub- 
stantial equality in public burdens among the combatants. If it is, there is noth- 
ing further to do but to await the outcome concerning which there can be little 
doubt. The fittest should survive. 
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“It is well known that Congress has made it our duty to preserve as far as 
possible the inherent advantages of the different kinds of transportation and to 
coordinate their respective functions. We have no authority to distribute ton- 
nage - a the rival agencies. If we had, we might not find enough to go 
around. 


* * * * * * * * * 


“The country at large may not fully realize what it is facing in the field of 
transportation and all that is connected with it. What is said here so briefly is 
intended both as a small contribution to general public thought on the subject 
and as a public notice of what in my judgment the country is up against. To be 
warranted in drawing a contrary picture would be a pleasanter undertaking.” 





Bituminous Coal Commission Restricts Practice 
of Former Commissioners and Employees 


The National Bituminous Coal Commission has adopted the follow- 


ing amendment to its Rules of Practice— 


‘‘No former Commissioner, officer or employee of the National 
Bituminous Coal Commission shall act as attorney or practitioner, 
or as an employee of an attorney or practitioner, within one year 
after termination of such employment with the Commission, in any 
proceeding pending in the Commission during the period of that 
employment, unless he first shall obtain the consent of the Commis- 
sion; nor shall any former Commissioner, officer or employee of the 
National Bituminous Coal Commission appear before the Commis- 
sion in any proceeding, or assist others appearing before the Com- 
mission in any proceeding, concerning which the Commission has 
confidential data or information to which the former Commissioner, 
officer or employee had access during his said employment, unless he 
shall first obtain the consent of the Commission.’’ 


The consent of the Commission shall be given only upon application. 





Hearings on Maximum Discounts Postponed 


The National Bituminous Coal Commission has indefinitely post- 
poned further hearings on maximum discounts and price allowances to be 
allowed by code members to distributors of bituminous coal. The hearings 
were scheduled to be resumed on June 27th. 
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The Regulation of Motor Carriers 


New Director of Chicago Office of Bureau of Motor Carriers 


The Interstate Commerce Commission has announced the selection 
of Mr. Frank L. Purse to succeed Mr. Lawrence C. Loughry as District 
Director of the Bureau of Motor Carriers, in charge of the Chicago 
office. Mr. Purse assumed charge of that office on June 1, 1938, follow- 
ing which Mr. Loughry has been on annual leave. He has resigned in 
order that he may reenter the practice of law. The new Director was 
one of the original appointees as District Supervisor, assigned to the 
Portland, Oregon, office, the district comprising Oregon and Washington. 
For six years prior to his beginning service with the Interstate Com- 
merce Commission he was a member of the Department of Public Service 
of the State of Washington. 





Motor Transportation of Automobiles 


In Docket Ex Parte MC-4—In the Matter of Qualifications of Em- 
ployees and Safety of Operation, Etc., the Interstate Commerce Com- 
mission has reopened the proceeding for the purpose of investigating the 
safety of operation of motor vehicles used in the transportation of auto- 
mobiles, which motor vehicles are so constructed that all or part of one of 
the automobiles being transported protrudes over the cab, and of pre- 
scribing reasonable rules and regulations governing the operation of such 
motor vehicles. The proceeding has been assigned for hearing before 


Examiner Snow, at the Commission’s office in Washington, on July 6, 
1938. 





Motor Carrier Rates in Middle Atlantic States 


The investigation ordered by the Interstate Commerce Commission 
in Ex Parte MC-14—Motor Carrier Rates in Middle Atlantic States, was 
assigned to Examiner A. J. Sullivan for further hearing, on June 16, 
1938, at Philadelphia. 





Private Motor Carrier Denied Permit 


Division 5 of the Interstate Commerce Commission, in denying the 
contract carrier application of Charles F. Geraci, MC-88149, for au- 
thority to haul bottled beverages from Covington, Kentucky, to Tampa, 
Jacksonville and Miami, Florida, in connection with operation as a pri- 
vate carrier in the reverse direction, said that the granting of such a per- 
mit definitely would not be in the public interest. 
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In handing down its decision, Division 5 generally upheld the con. 
tention of the railroad protestants to the effect that such an operation 
would permit Geraci to establish depressed rates for his contract carrier 
operation, and would create unfair and restrictive competition. 





Specification in Permits of Business of Contract Carriers 


The Interstate Commerce Commission heard oral argument on June 
20th and 21st, on the following questions relating to the matter of speci- 
fying in the permit the business of the contract motor carrier, under 
Section 209 (b) of the Motor Carrier Act, 1935: 

Whether under a permit authorizing the transportation of a general 
or specific class of commodities incident to the conduct of a particular 
business, as, for instance, such merchandise as is dealt in by large mer- 
cantile concerns, and by wholesale, retail, and chain grocery and food 
business houses, the holder of such permit may lawfully enter into an 
additional contract or contracts to transport for other persons any single 
commodity or group of commodities coming within such general or spe- 
cific commodity description. 

Whether contract carriers shall be limited as to the service to be 
performed by specifying in their permits the type of shippers who may 
use their service. 

Whether permits issued under Section 209 (b) of the said Act shall 
merely restrict holders thereof with respect to the territorial scope of 
operations covered thereby, thus permitting such carriers to add con- 
tracts to transport any commodity or commodities whatsoever within the 
territorial scope specified. 

Whether the language in Section 209 (b) of the said Act which pro- 
vides that ‘‘The Commission shall specify in the permit the business of 
the contract carrier * * * ’’ contemplates that permits issued under 
that Section shall specify both the commodities covered thereby and the 
territorial scope of operations authorized therein. 

Whether, if commodities are to be specified, they shall be named or 
shall be limited only by the type of equipment used, i. e., such com- 
modities as can be carried in tank trucks, or in other types of special 
equipment, if used, or in ordinary trucks, if no special types are used. 





Motor Carrier Tariffs 


The Interstate Commerce Commission has ruled that tariffs of motor 
carriers should definitely state the origins and destinations from and to 
which the rates therein apply; that commodity rates on articles which 
move in small volume should be discontinued; that no pick-up and 
delivery allowances should be made to shippers or consignees for per- 
forming a service unless it is one which the carrier itself is obligated to 
perform, and that where the expense of loading and unloading truck 
load shipments is borne by the carrier such expense should be included 
in the line-haul rate. These rulings were made in Docket MC-C-14— 
Mid-Western Motor Freight Tariff Bureau, Inc., v. Eichholz. 
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Motor Carrier Security for Protection of Public 


The Interstate Commerce Commission has reopened docket Ex Parte 
MC-5, upon petition of the Underwriters’ Service Association, Inc., and 
others, for amendment, modification, or revocation of Rule VIII of its 
rules and regulations governing the filing and approval of insurance and 
other forms of security for the protection of the public, under Section 
915 of the Motor Carrier Act, 1935. It has announced that it will hold 
hearings, in Washington, beginning July 26, 1938, upon the proposals 
which have been submitted for consideration. 





Motor Carrier Rates in New York, New Jersey, Pennsylvania and 
Delaware 


In Docket Ex Parte MC-20—Motor Carrier Rates in New York, New 
Jersey, Pennsylvania and Delaware, the Interstate Commerce Commis- 
sion has directed income statements be submitted by Class I common 
carriers of property by motor vehicle (motor carriers having gross reve- 
nues of $100,000 or over annually from motor carrier operations) which 
were made respondents in this proceeding. The income statements are 
to be for the year 1937, and for the three months ended March 31, 1938, 
and are to be submitted on forms prepared by the Interstate Commerce 
Commission. They were required to be filed with the Commission on or 
before June 13, 1938. 





Special Rules in Motor Carrier Act Proceedings 


The Interstate Commerce Commission has issued special instruc- 
tions governing proceedings under the Motor Carrier Act, 1935, revised 
and supplemented to May 31, 1938. These special instructions were 
originally adopted on May 10, 1937. 





Maximum Hours of Service of Motor Carrier Employees 


The Interstate Commerce Commission has postponed until August 1, 
1938, the effective date of the rules and regulations prescribed by it in 
its order of December 29, 1937, prescribing maximum hours of service 
for motor carrier employees. The Commission’s order was entered in 
Docket Ex Parte MC-2. 





Motor Carrier Act Violations 


An Omaha, Nebraska, motor carrier, and its President, were asses- 
sed fines aggregating $1,000 by the United States District Court for the 
District of Nebraska, following pleas of nolo contendere to charges vio- 
lating the Motor Carrier Act, 1935, by granting rebates to shippers. At 
the same time a decree was entered perpetually and permanently enjoin- 
ing the company from further violation of the Act. The motor carrier 


operates in the States of Illinois, Missouri, Iowa, Kansas, Colorado and 
Nebraska. 
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Nine operators of unlicensed travel bureaus operating in six States 
were convicted in the United States District Court at Denver, Colorado, 
of conspiracy to violate the Motor Carrier Act. Four of the operators 
were sentenced to l-year in the penitentiary, in addition to fines. Other 
operators were given jail sentences, or placed on probation. Several 
others were fined. As a result of the prosecution of these cases by the 
Bureau of Motor Carriers of the Interstate Commerce Commission, four 
travel bureaus in Denver have gone out of business. This case repre 
sents a major victory for the Bureau of Motor Carriers in its nationwide 
campaign against unlicensed travel bureaus. 





Nebraska Truck Weight Case 


In the case of Zurcher Truck Line, Inc., v. Cochran, the District 
Court of the State of Nebraska, at Lexington, Nebraska, denied plain- 
tiff’s application and dissolved the temporary restraining order thereto- 
fore entered. In this case the plaintiff had challenged the Nebraska 
statute limiting the gross laden weight of tractor, semitrailer combination 
at 32,000 Ibs. The petition has not yet been heard on the merits. 





Missouri Truck Tax Law Sustained 


A statutory three-judge court, sitting as the District Court of the 
United States for the Western District of Missouri, Central Division, in 
Brashear Freight Lines, Inc., Et Al., v. Public Service Commission of 
Missouri, Et Al., has sustained a Missouri statute assessing flat annual 
fees against common motor carriers ranging from $25.00 to $500.00 per 
annum. A similar suit is pending in Illinois. 





Michigan Establishes Motor Carrier Minimum Rates 


The Public Utilities Commission of Michigan has fixed minimum 
rates for common and limited common motor carriers in intrastate traffic, 
following hearings conducted during the past six months, and based 
upon a report of a special rate committee. The order is mandatory on 
all common and limited common motor carriers, covering their class rates, 
with the exception of certain specialized kinds of freight such as pe 
troleum products and tanks, automobiles, household furniture, magazines 
and newspapers. The order specifies that the class rates now in effect 
by the Michigan intrastate motor tariff bureau will be the minimum class 
rate that can be on file by any common or limited common motor carrier 
whose rates or charges are based on class rates. The order also provides 
that the minimum charge for one shipment shall be the first class rate, 
but not less than 55 cents when the first class rate is not more than 46 
cents, and not less than 75 cents when the first class rate is over 46 cents. 
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Bituminous Coal Commission to Hold New 
Minimum Price Hearings 


Hearings to determine cost of production of bituminous coal in the 
Rocky Mountain and Pacific Coast sections were concluded by the 
National Bituminous Coal Commission at Denver on June 16th. Based 
upon evidence submitted at those hearings, the Commission will ask 
the District Boards to propose new minimum prices. 

The Commission has announced that it will begin hearings in Wash- 
ington, D. C., on July 6th, to determine the cost of producing bituminous 
coal in the Appalachian section, which includes District Boards 1 to 8, 
inclusive, and a part of the territory covered by District Board 13. These 
Boards have been notified to submit, at the Washington hearing, the data 
necessary for the determination of the weighted average cost for Mini- 
mum Price Area No. 1. 

The Commission has announced the weighted average costs of pro- 
duction for Districts 1 to 8, as determined by each of the District Boards 
from figures compiled by the Commission’s Statistical Bureaus, as fol- 
lows : 


District 1, Central Pennsylvania and part of West Virginia -__ $2.3940. 

District 2, Western Pennsylvania 

District 3, Northern West Virginia 

District 4, Ohio 

District 5, Michigan 

District 6, Northern West Virginia ‘‘ Panhandle’’ 

District 7, Southeastern West Virginia and part of Virginia ___ 2.2087. 

District 8, Southwestern West Virginia, Eastern Kentucky, 
Northeastern Tennessee and part of Western Virginia 2.0535. 


The figures submitted by these Boards are based on 1936 costs ad- 
justed so as to reflect changes in conditions since that time. 





Coal Commission Refuses to Exempt Captive 
Mines From Regulation 


The National Bituminous Coal Commission has refused to exempt 
the mines of the Consolidated Indiana Coal Company from the pro- 
visions of the Bituminous Coal Act of 1937. Exemption was claimed 
on the ground that the entire output of coal was consumed by the 
Chicago, Rock Island & Pacific Railway Company. 








With The Railroads 


Carriers Seek Injunction Against 1. C. C. Stoker Case Order 


Suit was filed on June 14, 1938, in the United States District Court 
for the Northern District of Ohio, Eastern Division, at Cleveland, to 
enjoin enforcement of the order of the Interstate Commerce Commission 
in the Mechanical Stoker Case, Docket 24049—Johnston, Et Al., v. The 
Atchison, Topeka & Santa Fe Railway Company, Et Al., which was 
decided by the Commission on December 27, 1937, and required carriers 
to install mechanical stokers on certain locomotives. This is the same 
procedure as was followed in the Power Reverse Gear Case. No date has 
yet been set for hearing and argument of the case. The Interstate Com- 
merece Commission has postponed the effective date of its order until 
October 1, 1938. 





Bituminous Coal Rates 


Executives and traffic officials of the Pocahontas railroads and their 
connecting lines, at a joint conference in Washington on June 9th, de- 
cided to ask the Interstate Commerce Commission to continue the 10 
cents per ton increase on bituminous coal, now due to expire on December 
31, 1938. At the same time they decided not to attempt a pooling 
arrangement for the revenue derived from the increased rates, as sug- 
gested by the Interstate Commerce Commission. At the time the in- 
creased rates were granted, the Commission indicated that unless some 
arrangement was worked out so that the needy railroads would share 
more in the increases the new rates would not be permitted bevond 
December 31, 1938. This view was recently reiterated by the Commis- 
sion in Ex Parte 123. The position of the Pocahontas roads, including 
the Chesapeake & Ohio, Virginia, Norfolk & Western and the RF&P, is 
that because of the drastic slump in traffic and earnings it is now 
unwise to attempt the pooling suggested by the Commission. 





Lehigh Bondholders to Temporarily Reduce Interest Rate 


Tentative agreement on a plan for temporary reduction of interest 
payments on junior mortgage bonds has been reached by representatives 
of large bondholders and of the Lehigh Valley Railroad Company. While 
the details of the plan remain to be worked out, it is understood that the 
interest payments will be reduced to 3%, and five-year scrip issued for 
the difference between the specified rate of interest and the 3% rate. 
The Lehigh is the first carrier to attempt to have its bondholders accept 
a voluntary reduction in interest payments during the current recession 
in railroad earnings. 
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Railroad Travel Safest 


The National Safety Council has made a report covering the year 
1936 showing that in that year the number of passengers killed for every 
billion passenger miles traveled for the three competing forms of trans- 
portation was as follows: 


TED. cemimeiecndiminennne 1 
DE ~ ccccrcrmennnnnen 45 
Scheduled airplanes _-------- 101 
Non-Scheduled airplanes ~__-~- 1622 





Rail-Highway Grade-Crossing Accidents 


The Bureau of Statistics of the Interstate Commerce Commission has 
issued a statement covering rail-highway grade-crossing accidents for the 
year ended December 31, 1937, showing that during that year there were 
4489 accidents at crossings of steam railways and public highways, re- 
sulting in 1,875 deaths and 5,136 injuries to persons, the largest number 
of such collisions since 1930. 





RFC Loans to Railroads 


Up to April 30, 1938, the RFC had loaned $551,937,239.11 to the 
railroads. Repayments have amounted to $182,557,867.83, not including 
$5,500,000 represented by notes of the Canadian Pacific Railway Com- 
pany which were accepted in payment for the balance due on loan made 
to the Soo Line. 





Railway Revenues, Expenses and Taxes 


Class I railroads of the United States in the first four months of 1938 
had a net railway operating income at the annual rate of return of 0.44 
per cent on their property investment, as compared with 3.01 per cent 
for the same period in 1937, and 3.51 per cent for the same period in 
1930. 

For the month of April, 1938, the freight revenues of the railroads 
decreased 26.7 per cent as compared with April, 1937. Passenger rev- 
enues showed a decrease of 5.6 per cent and total operating revenues 
showed a decrease of 23.7 per cent. Railway expenses, taxes and rents 
decreased 14.6 per cent. 

Preliminary reports from eighty-nine Class I railroads, representing 
81.5 per cent of total operating revenues, show that those railroads, in 
May, 1938, had estimated operating revenues 22.2 per cent below those 
for May, 1937, and 40.7 per cent below May, 1930. 





Freight Car Loads 


Railroad freight cars carried record loads in 1937, the average load 
per car, for all cars in carload service, in that year being 36.7 tons. This 
exceeded by 0.4 tons the previous record, established in 1936. 
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Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 904,897 employees at the middle of May, 1938, a decrease of 21,57 
per cent compared with the middle of May, 1937. Railway employment 
at the middle of May, 1938, was 50.1 per cent of the 1923-1925 av erage. 


Railway employment at the middle of May, 1938, was the lowest since 
1920. 





How Times Have Not Changed 


‘It is a gloomy moment in history. Not for many years—not in 
the lifetime of most men who read this—has there been so much grave 
and deep apprehension; never has the future seemed so incalculable 
as at this time. In our own country there is universal commercial 
prostration and panic, and thousands of our poorest fellow-citizens are 
turned out against the approaching winter without employment, and 
without the prospect of it. 

‘“‘In France the political caldron seethes and bubbles with uwp- 
certainty; Russia hangs, as usual, like a cloud, dark and silent, upon 
the horizon of Europe; while all the energies, resources and influences 
of the British Empire are sorely tried, and are yet to be tried more 
sorely, in coping with the vast and deadly disturbed relations in China. 

‘Tt is a solemn moment, and no man ean feel an indifference— 
which, happily, no man pretends to feel—in the issue of events. 

**Of our own troubles (in the U. S. A.) no man ean see the end. 
They are, fortunately, as yet. mainly commercial; and if we are only 
to lose money, and by painful poverty to be taught wisdom—the wisdom 
of honor, of faith, of sympathy and of charity—no man need seriously 
to despair. And yet the very haste to be rich, which is the occasion of 
this widespread calamity, has also tended to destroy the moral forces 
with which we are to resist and subdue the calamity.”’ 


—From Harper's Weekly, October 10, 1857. 





INTERSTATE COMMERCE LAW ARTICLES 


The George Washington Law Review is issuing a special June num- 
ber devoted exclusively to interstate commerce law. This number con- 
tains an article by Robert S. Tarney, entitled ‘‘Methods for Differentiat- 
ing Interstate Transportation From Intrastate Transportation,’’ and an 
article by Philip M. Fairbanks and Hildemar E. Johnson, entitled ‘‘The 
Boyd Doctrine in Railroad Reorganizations.’’ For details see inside 
back cover page. 
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From The Bureau of Internal Revenue 


Extensions of Time for Filing Capital Stock Tax Returns 


The Bureau of Internal Revenue has made public Treasury Decision 
4808, stating the conditions under which extensions of time would be 
allowed for filing capital stock tax returns under Section 601 (d) of the 
Revenue Act of 1938. The regulations provide that extensions of time 
for filing a return and paying the tax will be made only upon a written 
application under oath and filed on or before the statutory due date of 
the return, and showing reasonable cause for the extension. Extensions 
will be granted only for such reasonable period as may be required by 
the circumstances, but in no case beyond September 29th next following 
the close of the taxable year. Interest at the rate of 6% per annum will 
be required to be paid upon the tax from the statutory due date to the 
date of payment. Requests for extension of time are required to be 
filed with the Collectors of Internal Revenue. 





Bonds and Stock Issued in Railroad Reorganization Proceedings 
not Subject to Stamp Tax 


The Commissioner of Internal Revenue has released Treasury De- 
cision 4806, amending Internal Revenue Regulations 71 to give effect to 
new legislation. Article 24A of these Regulations is amended so as to 
provide that the bonds and stock issued to make effective any plan of 
reorganization confirmed under Section 77 of the Bankruptcy Act are 
exempt from the documentary stamp tax. 





Field Divisions to be Established 


The Los Angeles division of the technical staff of the Commissioner 
of Internal Revenue will be extended July 1st to a Pacific division 
encompassing the States of Washington, Oregon, California, Idaho, 
Montana, Utah, Nevada and Arizona and the Territories of Alaska and 
Hawaii. Taxpayers in those States desiring to contest the positions 
taken by Collectors of Internal Revenue and Revenue Agents will have 
readily available to them complete machinery for the settlement of 
disputes without the inconvenience and expense of coming to Washing- 
ton. Similar divisions will be established in New York City on August 
Ist, and in Chicago on September Ist. The New York office will have 
jurisdiction of cases arising within the State of New York, while the 
Chicago office will encompass the States of Illinois, Wisconsin and Indi- 
ana. Additional divisions will probably be established in the remaining 
sections of the country. The Washington office makes a post-review 
of all field settlements, whether made by the technical staff or by the 
Revenue Agents in charge. 
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State Unemployment Compensation Funds 


The Commissioner of Internal Revenue, in a statement issued on 
June 10th, explained that the relief provisions of Section 810 of the 
recently enacted Revenue Act of 1938 are applicable only to the calendar 
year 1936. This section is of particular interest to employers of eight 
or more employees who failed to make their contributions to the State 
unemployment compensation funds. April 1, 1937, marked the end of 
the filing period, as extended, with respect to Federal returns covering 
the calendar year 1936 required of persons under the provisions of Title 
IX of the Social Security Act. The statement called attention to the 
fact that in a great many instances employers of eight or more who were 
denied the 90 per cent credit have filed claims for abatement or refund. 
In other instances the Bureau of Internal Revenue has information 
which will permit the prompt adjustment of the returns. The Bureau 
pointed out, however, that it probably does not have a record of some 
employers who paid the full amount of the Federal tax and also made full 
contributions to the State unemployment compensation funds. In such 
eases, the announcement emphasized that the taxpayers affected have 
the privilege of filing claims for refund. Such claims may be filed within 
four years from the date the Federal tax was paid to the Collector of 
Internal Revenue, and will be considered for allowance, provided the 
contributions to the State unemployment compensation funds have been 
made on or before July 26, 1938. Where refunds are made under the 
relief provisions herein mentioned, the law provides that no interest shall 
be allowed. 





Carriers Taxing Act Ruling 


The Bureau of Internal Revenue has ruled that a freight company 
under contract with a railroad to handle all freight within a specified 
territory is a controlled company, and, therefore, an ‘‘employer’’ under 
the Carriers Taxing Act of 1937, even though its stock is not owned by 
the railroad company. 





MEDIATION BOARD SECRETARY DIES 


Mr. Harrison H. Reed, Acting Secretary of the National Mediation 
Board, died at his home in Washington on Wednesday, June 1, 1938. He 
served three years as a mediator for the Board, and became Acting 
Secretary on January 1, 1938, succeeding Mr. George A. Cook. He had 
also served as Chief of the Technical and Statistical Division of the 
Board. 
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United States Supreme Court Action 


The United States Supreme Court closed its October, 1937, Term, on 
May 31, 1938, on which date it took action in the following cases: 


“Fair Hearing’ Case 


In No. 581—Morgan v. United States, a petition for rehearing was 
denied. It had been asserted by the Solicitor General, on behalf of the 
Secretary of Agriculture, that the Court’s latest opinion was in conflict 
with an earlier opinion in the same case. The Court, however, stated 
this assertion was unwarranted; that the two decisions are consistent, 
and the rule announced in the former opinion was applied and was 
decisive in the present case. The Court branded as futile the effort to 
establish a case for rehearing either because of an asserted inconsistency 
in its rulings or because of a lack of opportunity for full argument. 





Denver Union Stock Yard Company Case 


In No. 798—Denver Union Stock Yard Company v. United States, 
the Court sustained an order of the Secretary of Agriculture prescribing 
maximum rates to be charged by a stockyards company under the Packers 
and Stockyards Act, which had been challenged as being void on the 
ground that the prescribed rates are confiscatory. In upholding the 
order the Court found no objection to the restriction of the company’s 
return to 644% on the value of its property. 





Labor Board Sustained in Right to Vacate Order 


In No. 21, Original—Ez Parte National Labor Relations Board, 
the Court sustained the right of the Labor Board to vacate its order, and 
directed the United States Cireuit Court of Appeals for the Third 
Cireuit to vacate an order issued by it prohibiting the National Labor 
Relations Board from withdrawing its petition for enforcement of its 
order. The National Labor Relations Board had not filed a transcript of 
record with the Circuit Court of Appeals. The Supreme Court ruled 
that the Court, therefore, lacked jurisdiction in the case. 





Top Wharfage Charges 


In No. 986—McCaughn, Director of Wharves, Etc., of the City of 
Philadelphia v. Philadelphia Piers, Inc., Et Al., the Court declined to 
review a decision of the Supreme Court of Pennsylvania which had held 
that the Interstate Commerce Commission alone had authority to regulate 
top wharfage charges. 
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Status of Utah Idaho Central R. R. Co. 


In No. 984—Shields, Etc., v. Utah Idaho Central Railroad Company, 
the Court, by granting a writ of certiorari, agreed to review the decision 
of the United States Circuit Court of Appeals for the Tenth Cireuit 
which nullified a finding of the Interstate Commerce Commission that 
the Utah Idaho Central Railroad Company, an electric line, is subject to 
the Railway Labor Act. 





Falsifying RFC Loan Application 


In No. 1041—Rieback, Et Al., v. Kelly, the Court declined to review 
a decision by the United States Circuit Court of Appeals for the Second 
Circuit by which petitioners were ordered removed from New York to 
Alabama to stand trial on charges for making false statements to obtain 
a loan from the RFC. 

The next term of the Court will begin on Monday, October 3, 1938. 





